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the D owing Papers, 17 one . Hy anc 
Picty conſtraind me to fulfil t at his In- 
junction: And as they contain ſeveral Sub- 
jects of Curioſity and Importance, I likewiſe 
ige I ſhould not diſſerve my Country by 
this Performance. As therefore I diſcharge 
my Conſcience in all theſe commendable 
Views, vis. The vindicating the Memory 
of my Father, the obeying his dying Com- 


"a" FE 


mand, and the inſtructing my Country- men; 
it ſeems to me unneceſſary to enter into 
the detail of inferior Matters, as why the 


Publication was ſo long delayed Why it 
is now forwarded, c. I ſhall only add one 


Sentiment of my own: If this Treatiſe be 
erus d with that upright Intention with 
Which it was penn d, chere are very few Peo- 


ple ſo Learned or literate but * receive 
Benefit from it. 
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r. IX. Of Treaties with Rebels. 32 
CA. X. Of Capitulations and Surr 
to Mercy or Diſcretin. 
Caay. XI. Of Anneſties, and the benefit 
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HE following Treatiſe is; for the 
mott part, compoſed out of fach 
hort Notes as I had prepared for 
the defence of Brigadier A acbin 
WH 4 up nan Indittmenr of High- 

Treaſon; which were after wandt 
intended — 257d: trial oſ his brother 
Duncin Mackintoſh : and the your Lordſhip did 
diſqain to hear the plain arguments I offered; vm 
I hope you will wuchſaſe at ydur leiſure to pu- 


ruſe what is (contrary to my 2 


Faded into rhe world in 4 AUrefs. 1002! 
::2:Þ have not deſigned ic as any reſſecrion up 
W and have ſearey 


mi 5 made 


= | pmadennyapplicaio 10 15 been -for which: & 
Z O08 | 5 Was inte eG. Sy 
But fi pce Jour Lordſhip. was plenſed to 15 
. proach me with igzorance and impudence for attem- 
he pring what you thought novel, I am obliged, in 
my own vindication, to lick this foetus i into ſome 
b form, that the world too ma judge of its deformiry. 
And yet tis not ſo much deſigned for my own 


yindication, as for the honour of that profeſſion; of 


which I am an unworthy Member ; ang e ' 5 

1 

3 

Gontlemen of great abilities pr ng = — 5 

greater than I ſhall ever 28 to attain unto; f 

but the indignation that fell on my head has re- ( 

flected ſome diſhonour upon the Bar, and tis 1 

fit I ſhould repair the injury, and take the 6 . a 

grace, if there be any, wholly to my ſelf, 1 

The Civilians did anciently call 1 by MW 

WE: the names of Patrons and Tiitors, as thoſe who are y 
dio protect and take care of the perſons and cauſes n 
bh” of their Clients and Pupils; the profeſſion is ho m 
nourable in all Countries, therefore ought not to C 


-- receive any diminution from the wealneſs of par- 
—— _ ticular Members, nor is there any reaſon, that the 
. Ker of that rank ſhould be e With jenny 
1 1 in does * nch cham is had to the Proleſ⸗ : 
2 A fors of Laws, that they ſit covered before the High- 
eſt court in the Kingdom, the Parliament of Pa- 
3 ri; a privilege not allowed even to the Princes 
© - ofthe Blood, of which the Duke de Maim (but 
without ſucceſs) complained: to the late King, 
= ' who was a great encourager of Law and its pro- 
feſſors; the Pleader, at t aþentrance on his diſ- 
3 courſe, waves his bonnet to the Court, and then 
3 . on ir * his . without - 


5 i 
imterriprion from FE Judg es: and your Lardihip 

may ſee in the Pladois 4 Monfieur de Maitre 
others, what ſcope and liberty is given to Pleaders 
in that Country: and the Orations: of Tully (tro 
which your Lordſhip derives ſome part of you 
own eloquence) are a full teſtimony ofthe freedom 
of Pleaders, among the Romans. | + 

Gotland the Advocates have like liberty of 
bing for their Clients, whatever they believe 
may be for their advantage, and are not tied g 
the rule which prevails in our Courts, not to an- 
ſwer after the Lord Advocate has replied; but have 
full liberty of urging alt they think proper for theit 
Clients defence, without interruption; the Lord 
Advocate Sums up the evidence, and the Judges 
aſſiſt only in examining the witneſſes, without ny. 
reflections or recapitulat ion to the ur. 

And tho in England a different method prevus 
yet our Trials are not leſs ſolemn, and our practice 
has uſually indulged great liberty to Counſel in. 
maintaining and ape the cauſe of: their 
Clients. 

Tis true the Defendant isabridged oft rejoyn⸗ 
ing (by the ſtrict rule) to Mr. Attorney Generals 
reply ; but then that may becauſe of i 'impertinence; 
in the Defendants Counſel, for he is obliged not 
only to anſwer what has been at firſt opened, but 
is left to divine what is likely to be replied, and, if 
skilful enough, muſt obviate thoſe objections by 
-proper arguments. 

Our Courts are always preſumed to be. eller 
in tlie aſe of Bod, and the Court is ſuppoſed to 
be of Gdunſel for the Priſoner ; and I do not ap- 
— oem # the Statute which aſſigns the Pri- 
foner the benefit of Counſel, the Court is diſcharged 


of chat ancient truſt; and your Lordſhip had n 
reaſon 70 cell my Client, you ſhould have thought 
Faw BB; 


— 


io] 
8 obliged to be f Counſel for him if be had nur 
bad Gonnfel, and yet at the ſame time you put the 
you Delinquent into an Agony, by telling him his 

Gonnſel did 1. Anlokani the ff prin iples of the 


= = "Iodead my Lords I pretend. not to be of p tho =—_ x 
Y bigheſt claſs of pleaders, and would have directed | 
m Clients, xo have rotain d the moſt eminent. of 9 


the profeſſions in ſo nice a matter, as that of defends 
g Life; for knew my ſelf to be impar Qzeriz 
ur they told me. that their Fellow-Priſoners:had 
' pficxed themſelves to ſome of the moſt learned at 
the Bar, but they-declined the -office, for what rae 
_ Jon your Lordſhip may beſt judge. 
And it my Clients were content to make oh of : 
0 ul guide (when wo better could be had) it would 
have very much become your Lordſhip's candour, 
porhave ified the Counſel, as well as the Preſduer, 
and thebeats js rude. Arguroonts: into a oli de- 


= "Thoſe that Aaily attend your e eee 
1 = Juſtice, know phat you can do this with great 
|. dexterity. and advantage, Where juſt cauſes' are 
_, weakly ebend bare khown-your. Lordſhip's 
| patience, much oommended in the Trials of Crimi- 
halt and I my ſelf have taken frequent occaſions 
_ ta vinglicate the equanimity of your temper, -for 
lam perily porſwaded, when you are obliged ta 
an Act ot ſeyerity, great vjolpnes i 15 dene ro h 
fatural inclinations. t en 
ILas ſo cautious of giving 1 the Court, 
that I uſhered in the defence I Was making w. 
an Apology for my own weakneſs, and: thar:asd 
intended to expoſs/my ſelf» xv ith; great: freedom, 
fo Ipurpoſed to do it — — 
Should utter any thing unbecoming my fungion, 
e — * ce 2 — 
Lordtup'y 
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Lordſhip's candour to put the moſt favourable con- 
ſtruction upon my Words, and then reminded your 
Lordſhip of the equity of your learned predeceſſor 
the Lond. Chief Juſtice Holt, in allowing the ſame 
priviledge to a Priſoners Counſel, which, is allowed 

in Civil actions, where we are indulged the liberty 
3 the beſt for our Clients. 

I am ſo ſenſible of my own defects i in the art of 
Oratory, that I pretend not to the eloquence of a 
Cicero or a Couper; for I know that my manners 

are unpoliſhed, and my ſpeech is uncouth ; but as 
the detormity ofa Man's body is not to beimputed 
as a crime, ſo the natural roughneſs of Man's tem- 

Fre is Pp. be accounted rather. his iofelicity than 

is fault. 

_ Therefore I attempred the defence of my Clicnts 
gauſe from plain arguments drawn from the Laws 
of God, from the Laws of Nations, and from theLaws 

. of. England; and I told your Lordfhip, that I had 
great reaſon to inſiſt on the Laws af God, becauſe 
my Client had put himſelf upon his trial by G 
and his Country. ery 
- But pray (my. Lord) why. could che e 
af the Laws of God appear ridiculous to a Court of 
juſtice, When our Law holds for a maxim, that 
Laws made contrary, to the Laws of God are void, 
and has appointed ſuch ſolemnity and. * 0 
in every circumſtance of a Trial? 1 417 
1 firſt, The Judges are ſworn: to ES NY 
4 equal impartial right to every 20 Ed. 3.6 2. 
man, even tho? they ſhould have an ;ö 
letter, meſſages or commands tothe comm Aobn 
the King himſelf ; and the La provides, that-if 
great Men interpoſe, and give ke oommands 
or direction the judge fhall certify the King or 
his Cdunſel of ſuch gommands, in order to hae 
N or__ 3 Jo:that the CEO ute to vey 


tried 
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tried before juſt and impartial 3 without 
the interpoſi tion of the King or his Miniſters, * © 


Secondly, The Grand Jury, who are to make 
the firſt eps towards a proſecution, and without 


whoſe previous conſent. no proſecution is to be 
had, are all-ſolemnly fworz to preſent no man our 
of hatred or ill-will, and to make juſt and honeſt 


preſettments. 


Thirdly, The Petit-Juries are not admitted to 
be Judges, without firit taking a like ſolemn _ 


to proceed according to the. Evidence. 


And laſeh, the witneſſes are not allowed to 
give evidence, till they have enter d into the like 
caution to ſpeak the truth, the whole truth, and no- 


ebing but the truth, 


Add to this, that the Clerk of the Ws — 


upon joining iſſue with the Priſoner, prays that 
God would ſend him a good deliverance. 


And certainly 'tis proper at all times to urge 5 
che Laws of God as the rule and foundation of 


Juſtice; for as the Laws of God are the Origi- 


nal of all Laws, ſo tis not difficult to trace the 


beſt of our Laws from that divine fountain. The 
learned Selden is of opinion, that we derive our 
Laws from the Roman imperial Conſtitutions; 


we know that the Romans received them from the 
Greeks, and they again from the Jews; but I ra- 
ther think we did receive our Laws from the im- 
mediate Book of God; for whoeverreads the Laws 


of King Ina will find, that he did deliver them 


in the words of Moſes : therefore I haye always 
adviſed ſuch young Gentlemen as have required 
my affiſtance in the direction of their ſtudies, to 
Charta given 


lay their foundation in the Magna 
by God to his own people. And I believe who- 


ever carefully compares our Laws with the Laws 
Pen will! fing,: chat Whatever of our 
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Lays do contradict the 3 there laid den | 
are far from anſwering the end and intention _ = 
the law-maker s. 45 by 


- I am the more entllianac in this 


opinion, by what I find delivered by paws 5. . ofthe 


anover edit. 


the Author De Antiquitate Britan- A. D. ra, 


nice Ecclefiz (commonly aſcribed to 
Archbiſhop Parker, but ſuppoſed, by. Primary 


Ulber, to be written by Jocglin his Chaplain). That 
Lucius the firſt Chriſtian King of this Iſland, ſoon 


after his converſion to Chriſtianity, ſent an Em- 


baſly to Eleutherius Biſhop of Rome, requiringhim 
to ſend a tranſcript of the Roman laws, for eſta- 


bliſhing the government of his Kingdom; but 
the good Biſhop ſent him word, that the Roman 
imperial Laws were not neceſſary for a Chriſtian 


Commonwealth, and that the ſame did contain 
many things not fit for a Chriſtian State to fol- 


low, and that he needed no help in the framing 


of Laws, ſince he had both the Old and New- 
Teſtament, out of which, by the help of his Couns - 
cil, he might compoſe a wholeſame. body of 
Law. The Pope's epiſſle to the King is ſo re- 


markable, that I think it deferves a place in this 
Prefe face. „ r * 1 4 05 


Pint 2 nobis han Rants & Ceſaris oh 
tranſmitti, quibus in regno Britanniæ uti 


voluiſtis. Leges Romanas & Cæſaris ſemper re- 


probare poſſumus, Legem Dei nequaquam. Su- 


ſcepiſtis enim nuper miſeratione divina, in regno 


Britanniæ legem er ſidem Chriſti. Habetis 
nes vos in regno utramque Paginam : ex illis Dei 
gratia per Concilium regni veſtrĩ ſume legem, && 
ber illam Dei patientia, veſtrum reges Britannia 


regnum. Vicarius vero Dei eſtis in regno juxta Pro- 
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ordis Terrarum, & Univerſi qui inhabicant in 
: & rurſum juxta prophetam regem; Dilexiſti 


juſtitiam & odiſti iniquitatem, propterea unxit 


te Deus tuus oleo lætitiæ præ conſortibus tuis: 


ze rurſum juxta prophetam Regem : Deus judi - 
cium tuum, &c. Non enim judicium neque ju- 


ſtitiam Cæſaris: Filii enim regis gentes Chriſtians 


& populi regui ſunt, qui ſub veſtra protectione & 


pace & regno degant & conſiſtant, juxta 4 of 
ub 


lum: quemadmodum gallina congregat pullos 


alis &c, Gentes vero regni Britanniæ, & popu- 


Ii veſtri ſunt, & quos diviſos debetis in unum ad 
concordiam & pacem, & ad fidem, & ad legem 
Chriſti, & ad ſanctam Eecleſiam congregare, re- 


vocare, fovere, manutenere, protegere, regere, ut 


poſſitis cum eo regnare in æternum, cujus Vica- 
rius eftis in regno prædicto, qui cum Patre & 
Las of Nations were no mean Topicks to 
be inſiſted upon in the Queſtion before your 
Lordſhip : for if, as Mr. Siden ſays, we derive our 


. Laws from the Imperial Conſtitutions, 


— as ſome other Authors have attempted 
to prove, contrary to the opinion of 


Chancellor Foreeſcue and the Lord Chief Juſtice 


Coke, then tis proper to have recourſe ws Yo 
Laws where ourown Laws ate ſilent. This is the 
conſtant practice of Niauntir Hall, when ques 
ſtions of our Laws are implicited with queſtions 


of the civil Law; for in that caſe your Lordſhip 
never refuſes to hear the arguments of Civilians ; 


and this: method agrees wifh the practice of other 


Lumet chere the Civiland Canon-Laws prevail. 


Dock de Aut. 1 4 caſe occurs, which is not de- 
Fitts ire k f. © cided by che Civil Law, or the ſame 


en is not clearly but doubtfully and 
"Ren obſcurely 


EI. 

* obſcuiely expreſſed, and is plainly and fully 
© decided by the Canon Law, in ſuch cafe the 
interpretation is to be taken from the Canoniſts; 
© and o, on the contrary, the ſenſe of the civil 
Law is to be followed, where the Canon Law 
be is doubtful and obſcure. 1 

Ido no where remembet to have read in our 
Law any caſe, that concerns the ſurrender of 
Rebels to Mercy or Diſcretion; yet no doubt, a- 
mong the various Rebellions which have torment- 
ed this Nation, ſome ſuch ſurrenders muſt have 
been; and, if inſiſted upon, muſt have had a de- 
eiſton before this time. I hope as this is the firſt 
time, ſo I wiſh it may be the laſt, that any ſuch 
queſtion may come before a Cqurt of Juſtice y”_ 
in our own Nation: but this certainly is 4 
ſtion that concerns the Laws of Nations, and ou bt 
to be ſearched for, among the many valuable 
Records of ſuch” writers who have treated upon 
that ſubject; how welk I. have fark 'orm'd it mult 
be left-to the diſcretion of the Candid reader. 

- I had the more right and beaſt to inſiſt on 
this argument, becauſe the witneſſes againſt che 
Priſoner (as appears by my ſhort notes) did moſt 
of them prove à ſurrender to diſcretion, or ſub⸗ 
miſſion to mercy; And certainly (in my poor judg- 
ment at leaſt) 1 had a'righr 'ro argue On whateve? 
evidence wis given dy the Proſecutors. 
But why ſhould[your Lordſbij charge me with 
impeaching Ons trials 1 v5 had been already made? 
Tour Lordſhip khOWS, that thoſe trials were no 
| Evidence op us; and if” other perſons. had o- 

mitted their proper defence, twas bo rule for my 

Client to follow; Indeed if my advice had pre- 
vuiled, all the Phiſoners Bult have concerted 
the _—— method of Gs * one * 


N. UNY 
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his own Counſel, * 42. they Gould have: had 
Tanference with each 158 and have agreed up- 
on a common method of defence; for as their 
caſes were for the moſt Part the ſame, ſo ſhould 
the method of trial: and then whoever had been 
firſt tried might have brought the Queſtion regu- 
laxly before your Lard(lup, without gxing 7 
jr objected. as F tho in Think 
ey are no precedents, for every man oO own 

is ts own defence or RI, 

And again, why ſhould your Lordſhip charge 
me with impeac aching the bigheſt judicature in the 
Kingdom, in the trial of the Lord IH/intour (whey 
1 ſaid nothing diſreſpectful to them or your Lord- 
ſhip?) I ſaid nothing to queſtion the legality of 
that unfortunate Lord's: trial or conviction : I 
only reminded. your Lordſhip, that in that Trial © 
the. managers opened a ſurrender at © but 3 
the Lord impeached had omitted to make a pro» | 

per.. e on that head; and that if he had 
one — * ES that I doubted. not their Lordſbips 
| pay d him; bur he 53 5 Ig no de- 

_— an improper 2 ves the Court to 
judge ſecundum, alegata & 5185 as if a man be 
indicted before your Lord ip. for murder, and 3 
probable or e. evi lence is offered; and 
the. perſon accuſe 5d (tho! Innogent) will nog make 
the contrary, eyidant, your Lo and 706 2 
in condemning bim will ll be acquirred in the, gpi- 
no of all mankind. 
al 6 that « 1 before that nof J 
 dicazure will gratefplly remember the 

of a la | Jeng Aurhor, wha 


* hath fer forch Js ee 
7 2 nds — 


— 


[x] 
patience they have been heard, even in the mf res- 
1 bzk POINTS; and when their ar- 
3 imencs and authorities were infor- ib: d. p. 195 
eu aud amplifeed in ſueh manner, wa h 
þ unt fit-t0 be remembred. + 
This is a noble inſtance of the joltide of Hee 
Honourable Court, that rather than the Suirbr 
mall complain of hardſhip (as loſers are apt to 
= they Will vouchſafe a den hearing. though 
he Advocate ſhould be ſo un⁰νiul, 4s to vert 
iments, not well prepared 4 adlapted to the 
fixed capacity of that ſupreme Judicature. 
tot will not be improper to conſider, who it 
was that: firſt introduced the maſectieatment and. 
„ rn EL Prifobtrs, - or Counſel, of Wit- 5 


4 perſenthat erbt (48 1 dif leart) at- | 
rempred-rhis practice, Was one of 4 venerable name 
aud authoricy With us, but T reckon it no addi- 
tio & his Lordfhip's character; it was perhaps 
the man s frailty' or paſſin. It was no leſs a man 
than Sir Edward Coke 3 but his other learned 40 
= conmpliſhments may make ſome drovetnent for this: 
= frailty. His treatment of that learned Englifp Pa- 
triot Sir Maler Raleigh (when upon his trial for, 


[1 2 8 
5 
22 $ 
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his life) is an inſtance of this* dgenerous we, 
per: He carried ue ſamb Hkughty Humour from. 
the Bar to ene nch. Sin time 1 have 


know no obe to Hollow his exainſp] ble but Sir Geh. 
ert, bo; che he had ſome very great qualifi- 

ng to fit bim for x preſiding in in's Court "of ] 

WM dlſtaeiive, yet this is th to his mei JW; 4 

7 nmoryy wich b e others, which were rather, the. 

* alk "of the times than the man. Fd 

a But 1. have great teaſoh to cotnplait of 5 your? 


4 LPS 275 mie, in repreſehting my ab. 
guͤment wy; 


8 us 8 of the * ee 
1 


0 6 
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of the . becauſe 1 offered to enquire, v he- 
the offence of 1 my Client (according to the proofs) 
did not rather come within the purview of the 


Statute of 15 Ric. 2. cap. 3 and the Statute of 


43 Eliza cap. 13. The firſt relates to Inſurrectic us, 
ar great riſings, & c. the latter relates to hoſtilities, 


ſuch as Inſjurrections, robberies, burning aud ſpoiling, of 


Tuns, c. in thoſe Counties which were the ſcene 


ol the late Inſuxrections; and. other. 
Hines, "*; Statutes appoint how ſuch offences 
all be enquired into and puniſhed: 


but your Lordfhippertwades, [the he Jury, that che 
Statutes I cited related to the by 


ing dow nlof 
Hie dor) which are te, EY only (if: l: mr, 
ake not) by. the Statute 13&4; I,,4 G 1 d- %õ%hed 
And ſurely, my Lord, ſince Routs, ere 


Sec. and lewying of I ar, dg. ſoangarly reſsmble 


each other, it Was no impropęr Theme fe $9; 
Advocate to inſiſt op the compariſon, and * 

fine What was properly 1250 -of War withig the: 
Statute of 25 Edw. 3. e the Indi-; 
ment ſhould. nde rather hay, en for 1 — 7 
to Enemies, tha n that 


V 80 111, 0 g 651 
| Thers was ieee as * gt 1 
i thought, 1 it. 
cher Statute 1 
in the firſt y ar of (Qu 19 


ic take no notice of, and thar w 
ru. 40 FAC hich, was repealed. 
that Statue ir 
was. page, [reaſon to detai the King am of | 
AT les or Þh ene other ori ations of N 
10 1 . Sh Ships, o Orcnancec or; Art ilery. ſo hst 
s this .offence.. was got counted T 

* 30 4 5 at time z and vet 


| bye was thought ſo hard. 7 that the e 


of the Re al, are. very remarkable, and t 
declared, e Gp of marks King. 28 ＋ J 


their 


5 
%. 
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7 wed bythe Call fo of 7 the 4 Subjects toward . 


their ee in oaks dread FRE fear of laws nds 
with rigorous pains and extreme puniſp-—- 1 
„ ment.... And that Laus made r. To 
= without extreme puniſhment are for the 2 4 
9 moſt part, better kept ; therefore the Queen did re- 
peal that Statute, to prevent the nuſchieft that had 
been cauſed by it, in bringing mauy Nos LRS and 
others to SHAMEFUL deaths: ſo that, my Lord, it 
was very proper to have conſigered, 'whether the 
offence laid in the Indictment, of ſeifing and de. 
taining the Town: of Preſton in a traiterous man- 
ner, does remain Treaſon at this day, or whether ö 
the ſame be old and abrogated Treaſon. 
If this objection prove a good one (as 1 ſee no 
reaſon: to the contrary): then the conſequence will” 
be, that (whatever becomes of the unfortunate? 
indidtees) the heirs of the perſons convicted may 
reverſe the judgments; and I doubt not this ar- 
gument, managed by a learned and able Ad vo- 
cate, will be to be ſound of ſome weight. 
IThiscargument will be of more force, becauſe! 
it ſeems to have received ſome ſanction from an 
Engliſh Parliament; for when King Charles I. 
(foreſeeing the breach that was like to be made 
upon him) would have taken poſſeſſion of Hull, 
the Lords and Commons juſtifed the Governor 
in his refuſal to admit the King. 14 
I will not pretend to juſtify all the Gibt dub! 
did precede or attend that miſerable rebellion; but 
at the time of refuſing the King's entrance into: 
Hub, che. Civil War (I think) was not begun: 
ee reater regard is to be had to the 
juſtiſjcatjon of the Parliament; for | ati that time 
they — ful of addreſſes and proteſtations of 
buxalij to the King, tho? afterwards they pretend - 
eg tolevy, war e agen whe: his pr 
Dees 221. 4 oma * 
1181 | 


9 — * 


but I W heard i whale. avthoricy he. was 
murder'd before his on Palace. 

Bur: I will now offer to ſet dow h any fricuees 
or remarks on the Indictment and the other pro- 
ceedings ; tha ſubject may more properly be the 
buſineſs of andther treatiſe, if J ſhail * hereafter 
find my ſelf, capable of commenting upon the 
incipl of Laws. The main thing I defign by 
this Prefzece, is to vindicate that 34ſt liberty uf ſpereh 
which: belongs to the Profeſſors of Laws, in or- 
| _ obtain a Juſt and —_ deciſon of their: 
onaiſes;! / 10 h? He th not! 


The venerable Lord Chief Juſtice Hole was! re- 


markablè for his patient hearing of Trials, and for 
that reaſon Was, by ſome! people, chough 
give that diſpateh to — which orhets:lince/ 


his time bave> valued themſelves upon; but his 


ruls was, let as _ a lle ant wy Hut nal ib 


more nne. 
Every man 4 is WS) to bs dees ell che 


la finde him guilty; and therefore when: we 


_ wt do however plead for an Janccent man und 
will be . 4 taunting expreſſion, and unwors | 
thy the Bench, fo e nquire of us, bat are you" a 
Engliſhman 1 We dl yoo juſtify rebellion 1 Eee. 
I think the rule of Sir'Marrh. Hale to be our per- 
| fee juſtification: for when he was a pleader, one 
asked him, how be (Who was known to be a 
man of ſtrict religion and honeſt virtue) coul 
argue for anworighttous cauſe ? He very Wiſely te. 
lied, chat he — not © cauſe to be 
till ir was tryid x for as there Were ſomt 
who repreſented their cauſes j 
ſo. there were others, that kn 


and _m he had found many — that _— 


not to 


pPiead fort any -perſon, that is called a Criminal, 


anrigbiebus 
people, 
the faireſÞeotours, - 1 
not how to ſtare 
the truth of their caſe to any tolerable adyyntage j-* 


fais, 
om 


Leis abdöplaufible, prove orficeiſeurioh trial ; and 1 
© ome cauſes, of which he had conceived an indiſe - 


rent opinion, were found upon drr . 6 ro an 
r honeſt and upright. .. 


Lie; or: why Wee your Lordſhip reproach me 
witk rprance for inſtructing my Client to n 
1 {ome of the pra warn et 7B 2111. 
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be the right of an Zu ſubject i dndeed a ſo- 
'® rtzigner is ta be tried per angdictateni Jingus: 


Tran. 


And as the Law ſuppoſes a pls, innocent bes 


F& fore the verdict paſſes upon bim, ſo it has fen- 


ed the circumſtances: of his trial with certain 
rms and ſolemnities, which, if xeligioufly obſers == 


4 ; | ved, WI i ſcarce ſu er An innocent man to Per i, = 
tho poſſibly thereby (according to Lord Fortefour's 
1 Maxim) a guilty may eſcape. puniſument. 


Therefore what provocation had your Lords 


die to charge me, or my poor Cliene, with triſſing 


and i inence, for making thoſe. legal chal- 
lenges do the Jury, which the Law and the wiſ⸗ 
dom of our Anceſtors have provided in favour of 


5 


in 


7 Whether 'the Jury-man was an 2 
25 Ic be was of the. cual qu inet found | 


3. If he was a "A Gore ng in theCodkey Nis PAY 
4. What was the: yearly-value of that Froedoll "I 
5+ It he liv'd r tes the dime of cher 
Cong: 3 117 5171 i 
6. Wherher he were by profeſſion s Mer: 
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The firſt of theſe queries I always thought to 


Eng«: 
vor knew: (ſo far 1 contels.my Dory apy till — 


a: Natives IL was 3 char 2 ; 
Ne A freehold, twas fonfeited SY 
FT | _ 


[8 XVI i 
Crown, and I am hardly yet convinced of * con- 
trary: but if I was in an error, I was deceived 
by the Statute 11 Hen. 4. cup. 9. which requires, 
that Jnqueſts ſhall be _ by the K ing. s lawful" lige 
Peo „ n e 
| Pre ſecond query: 1 thought was juſtified by 
the Statute 25 Edu. 3. cap. 3. which enacts that, 
no Indictor ſhall. be put in Enqueſts upon deliverance 
of the Indictees, if be be challenged for hs fame cauſe by 
bim which is ſo indifted; and 1 thought I had a good 
precedent for this query in the allowance of the 
Lord Chief Juſtice Holt upon the trial of Mr. Cook. 
As to the 5th query, I relied upon the Sta- 
tute. of Weſim 2. cap. 38. which among other 
5 qualifications requires, that the Furymen dwelt in 
bao at the time of the ſummons. ' ©. 
. «The reſt were ſo obvious, that I did not per- 
gelen hour Lordſhip was ſcandalized ar r 
ſtions. | 


upon, and the witneſſes have been examined on 
both ſides, and the Advocates have had a fair and 
fatient hearing, they have no farther care and 
conſideration of che Cuuſe, ut fat ekt aa 
. To. He 277, 1 90.14 © + 
c Loſers, in alt cauſes, 1 civil or erithinal, 


are very apt to grieve; ſome utter their com- 


laints againſt the Judge, (for the moſt: part” un- 
juſtly. in my:{mall obſervation} others vent their 
indignation againſt the Jury, as judging againſt 
evidence: and I have known ſome charge their 


Counſel with the loſs of their cauſe, by neglect- 


ing to utter all the impertinencies that are ſtuffed 
into a Brief: and very oſten the imperuofity of 
the Clien puts the Counſel. on ſome arguments 
that are rrifling- and impertinent: and therefore 
when | —— conſiders: that Counſel. do bur 
er OO prrſonam 


After the Trial los hon! as G5 enter d 


do 


perſonam induere, and ſpeak in the Perſon of ther 
Client, they will be apt to over look any Digreſſi- 
ons that are foreign to the Cauſe, and the Lord 
Chief Juſtice Jefferies had a very good Method 
to cure the impertinence of Clients, when he per- 
ceived them teazing and promping their Advo- 
cates to utter Arguments and Reaſons improba- 
ble or impertinent, I deny not, that if Counſel 
will misbehave themſelves and affront the Court, 
or utter any Thing contrary to the Duty, Res- | 
pect and Deference that is owing to Superiors, ' 4 
they may be properly animadverted upon: But 1 
if a Counſel ſhould ſo far miſtake his Cauſe as 
to uſe trivial or improper Arguments, I ſee no 
other Puniſhment he deſerves, but that of Pity ©. 
upon his Weakneſs and dereliction of his Clients. 3 __ 
There are ſome Advocates of conſiderable _ - 7M 
Worth, are yet ſo diſtruſtiul of their own Abili- 
ties, that they fear to utter before a wiſe and 
learned Judge what they think may be below | 
his Capacity to hear; but in ſuch caſe, a candid 4 
= Juſticiary will aſſiſt the Modeſty of the Man, and _ 2} 
draw out of him what ſhall make him conſpicu= _— 
. ous to the World: *T'was to ſuch Indulgence and 
Favour that your Lordſhip firſt owed the diſco- 
very of your Merit, and therefore the like Can- 
dour will become your advancement to the Bench, 
and will induce you rather to pardon the defects 
of Oratory, than upbraid the Advocate to the 
FeProden and ſcandal of his Profeſſion or Under- 
Audi eur eee, ro Is 
| __ Your Lordſhip knows that ih criminal Cauſes, 
eſpecially thoſe that, concern Life, great Scope is 
given, not only for denying the Charge and hold - 
ing the Proſecutors to ſ?ric?, Proof, but of exte- 
nuating and alleviating the ſuppoſed Crime, and Mi 
even of avoiding the ſtrict Words of thoſe Laws _ 
. oy -D 8 1 | upon 5 4 1 | 
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= upon Which ti the yin ſtands accuſed; and becauſe 


there lies no A ppea 
Las is allowed 1 15 ſome Countries from the Sen- 
ence of the Judge) there lies ſome ſort of Equity 
In rhe bfeaſt bt. the Judge and Jury, to mitigate 


» 


. my ſelf capable of imitati 


8 
1 . 
«3.8 
« 9 % 
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from the Verdict of a jury 


the rigor of Law. This daily happens in In- 


| *ditments of Murder, Where the Jury give not a 
direct anſwer of Guilty or not Guilty to the 
Fharge in the Indi&ment, but find it Man-ſlaugh- 


ter, Chance · medly, or Self defence; as the rule 


'of Equity inclines them. POE 
- Four Lordſhip 1s not ignorant what! bie 
Heide of expatiating in favour of Life were uſed 
by, the Roman and Greek Orators ; 3 and I do not 


think that leſs ſcope dught to be indulged to 
Eiglih Pleaders ; Tam ſure, that if I thought 


diebe think my ſelf equally obliged to do ) 54 


p. * WE 


tor, my Clients, 


„ The opinions ; of Witneſſes (who know nothing 


of the Fact whereof the Party ſtands accuſed 
Are allowed by. our. Courts as à full e 5; 


0th i in civil and. criminal Actions: : WO. do We 
e member tlie "accuſation of a black Crime that 
fell upon a worthy. Gentlemen, who, in all pro- 


ability had fallen a ſacrifice to his Accuſers, if 


their Perfection, 7 


07 


he had pot been preſerved by the learned Argu- 2 


ments and Opinions of skilful Surgeons. 
If your Lordihip would have patiently indulg 6d 


tion of thoſe noble and worthy" Generals 


5 Ty Windſor, of the nature of Surrenders, Iſhould 


had allowed him the 3 of a Special Verdict, 


Stewart, have thought my Client without 


Webb, © caviſe of Complaint, and I ſhould 


Rok, e, have acquieſed in your Lordſhip's 


"learned Determination ; or if the Jury 


your 


who were ſummoned to give evidence 


my Client half an Hour's Time, in the examina- 


FRE. of 


your Lordſhip's Juſtice would have been conſpicu- 
the Arguments. of. thoſe WhO are 


| ous in hearing the / ots of. thoſe Kho ar 
better capacitated to illuſtrate that Subject, that 


1 was prepared to do. 


There was no danger 


7 T 


. 


Man's Lift, your Lordſhip's Honour and Cunſci- 
ence would have directed you to improve the Ars 
gument for the advantage of your Fellow-ſubje&: 
For the trial of the Crime (rather than the 
Man) being the eſſential Part in the trial of d 
Priſoner, no Queſtion. is improper. that may ex- 


tenuate or purge that Crime. Thus in ſome 


"caſes of the trial of a Woman for Felony, your 


| '. iy -- "ST R n 3 | p 
Lordſhip does admit a Queſtion, to wipe off the 
Guilt, by enquiring if ſhe was compelled thereto + 


by Dureſs or Commands of her Hysband ; which 
1s a Queſtion that rather avoids than denies rhe 
So in: e Ret Evidenc 
and Compulſion is rather a mitigation of the Of- 
fence, than a denial of the Crime; yet this Equi- 


ry is reſerved in the brealt of a Jury to conſider? 


had admitted the other 


* 
* 


And if your Lordſhip 


Queſtion about a capitulation to Mercy or Hiſ- 
cretion, - and informed us by your learned Opini- 


on, whether it amounted to the purgation ot the 
ſuppoſed Crime, it might have been of infinite 
ſatisfaction to an ignorant Priſoner or his more 
ü 7G nn 


#3 


I fear I have too much tired your Lordſhip's 


Patience with, a long Preface, but 1 mult crave, -- 


| I have 


leape to. detain you a little longer, till 


9 n 1 22 


5 


| that one of my mean Abi- 
lities, ſhould ſay any Thing that would influence 

the Jury to give an wrighteous Verdict; and your 

Lordſhip's Capacity, which is ſo much ſuperior . 
to mine, would have filenced what was imperti- 
nently offered; but if I had hinted any thing that 
might, have been of weight to. the ſaving of a 


treaſunable Rebellions, the Evidence of F orce ; 


made 
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made ſome ſhort Remarks upon thoſe Caſes you 
quoted to the Jury. I did not think my ſelf obliged 
to cap Caſes againſt my Client, and it they had 
been urged by the Counſel on the other ſide, 
 ſhonld have endeavoured to have given a modeſt 


Anſwer, without impeaching former or late 


Judgments; neither do I think my ſelf tied to 
believe every Precedent in our Law-books to be 


good and ſubſtantial Law; nor does your Lord- 


ſhip think your ſelf obliged to follow every er- 
roneous Opinion there delivered, when your own. 


judicious Opinion ſuggeſts a better cauſe of Judg- 


ment. 3 ; 
For the Judges being lex loquens, and ſubſtan- 


tial Reaſon being the only foundation of Law 


(where the Law is not Lex ſcripta,) your Lord- 
ſhip cannot be bound by Precedents againſt Reaſen 
(tho they ſhould happen to be Reſpouſa prudentum;) 
which is the true occaſion of different Judgments 
in our Law-pooks. 8 e 


The Caſes which your Lordſhip cited, were .. | N | 
thoſe of the Rabble that aſſaulted the Archbi- | 


ſhop's Palace in the reign of Char. I. the pulling. 
down of Bawdy-houſes in the reign of Char. II. 
and that of demoliſhing the memorable Meeting- 
houſe of Daniel Burgeſs, in the reign of Q. Anne; 


- 81d I think thoſe Opinions of the Judges, which, 


put a ſtop to the Execution, were the ſafeſt to fol- 
jow, for your Lordſhip ſees the gradation in con- 
yictions of Treaſon, from a Palace to a Bawdy- 
houſe, and from a Bawdy-houſe to a Meeting- 
houſe. I dare believe that thoſe, who gave their 
Opinion in the firſt, never thought the Precedent 
would be ſtretched to the two laſt; and this 
ſhews the danger of departing from the words 


of Penal Laws, and will, after two or three more 
caſes, render the doctrine of Treaſon, as uncertain 
as it was before the reign of Edward 3. Which 


cauſed 


Now 
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| cauſed that memorable Statute, which remained 
as the ſtandard of Treaſon for many reigns. 
Theſe caſes (in my poor judgment) have over- 
throne the diſtin&ion of Routs, and unlawful aſ- 
| ſemblies, and have ſuperſeded the uſe of the Statutes 
on that Subject, and ſeem to contradict the va- 
rious methods of expounding Statutes, laid down 
by my Lord Coke, and other writers of the Law 
of England; ſome of which are to be benefici- 
ally expounded, and others to be taken ſtrictly 
according to the letter. e „ 
And this, I take to be the true difference, be- 
| tween divine and human Laws, where theſe are 
reduced to writing; that the firſt are to be expound- 
cd according to the Spirit, and divine ſenſe, but 
the latter, are to be ſtrictly interpreted, accord- 
ing to the words and letter of the Law. | 
I hope that what J have written, is not capable 
of miſeonſtruction: I am ſure I have endeavoured 
that it ſhall not give juſt offence to your Lordſhip, 
and ſhall think my ſelf happy, if it may any way 
= contribute to ſet me right in your Lordſhips 
= opinion ; that you may hereafter indulge me and 
my Brethren, in the liberty of Speech, which is ne- 
ceſſary to inform your Lordſhip, in the difficult 
task of deciding between right and wrong 
If 1 ſhall at any time here after, urge argu- 
ments improper, or miſpend your Lordſhips time, 
by prolix, or tedious Speeches, I flatter my ſelf, 
you will conſider, that they who ſtand in my 
120m are like the Prieſts of the old | 5 
aw, who wave the Sheaf in the ear; Lev. xxii.it · 
and 'tis your Lordſhips wiſdom, as © 
well as duty, to ſeparate the eat from the 
And I beg your Lordſhip to conſider, that 
tho* our amplitications may paſs into Air and 
empty ſound, yet your Lordſhips decrees, remain 


- 


AS 


, 


\ 


Tow] 


as precedents and directions to future ages; 1 5 
if, thro! haſt, impatience, or want of due Infor- 


mation, you ſhould abliſh any erroneous prin- 
ciple, this 


Laws and decrees, which they havs advanced, for 
the deſtruction of. others: 1 hus Haman, ſuffered by 


the ſame means, he had contrived for Mordecai; 4 


but with need I travel to the Eaſ? for a precedent, 
when our own Hiſtories furniſh. us with, ample 


Teſtimonies of woe, denounced upon thoſe, who 
decree unrighteous Decrees? No doubt Trefilian, Emp- 


| fon, Dudley, Lord Cromwel, and others, were great 


Favourites to their reſpective. Princes, and thought 


by their zeal (in ſerving their Maſters) to ſignaliz e 
their /ozalty; but they found, to their ſorrow, the 


thongs they had ſtretched, were made a Scourge 


for their own Backs. 


Now unrighiteous Decrees may be pronounced two 
veral ways, either when the Judge does it thro” 


Sunnptios, bribery, or ſolicitation of blood-thir- 


ſty managers, as was the caſe of Na- 
7 Kings xxt. both, Who was made guilty of Trea- 


ſon, only forſthe ſake of his Vineyard; 
or or elſe an Aigle Decree may paſs, by over much 


haſt in the I'rial, without a due and careful ex- 
amination of the Witneſſes. I hope the whole 


Nation will acquit your Lordſhip of the former, 
but the latter was the Caſe. of Suſanna, who, by 
the Moſaical Law, was condemned for adultery ; 
and ye I find the Judges not accuſed of corrup- 


tion, but haſt. and negligence, without a due and 


critical Examination: no doubt they had full and 

_ ample evidence, to juſtify their Verdict; for It 
grau Elders, had given an agreeing teſtimon ys Thi 

was. conſonant to Law: but nevertheleſs, thoſe 


wag pailed the Serene were call d Fools for ſo 


doing , 


may. affect not only our, but your 
5 own Poſterity ; ; nay, the Providence of 
does very often puniſh, Men, by thoſe very 


Corn. Nep. 


** 8 ; ks | g : 
| — +2 © 
© doing, without examinittion : Are pt 
v. 483. ſuch Fouls, ye Sonsof Iſtaal, thut with= 
out examination, or kiiowledge of the 


eruth,” je have condemind u Dinigher of Hf At | 
in all appearance, a juſt and impartial Trial had 


paſſed upon her; but. thro Juſt, or Hegligeite, A 


due and proper. enquiry had not been made into 


all circumſtances, neceſſary fox the defence of af 
fndotent Woman 88 

If a Judge incline his favour to any ſide, it ought 
to be to that of the Sferer. This was the princi- 


ple of Sir Matthew'Hule, one of pour Lotdſhip's 


religious Predeceſſors, | on mentioned in this 
Preface;) who, under the Ufurparion of Cromwel, 
protected the Cavaliers, hen they Were brought 


before him, upon mercilefs Ptofecutions ; and at- 


ter the Reſtoration of the King, he'skfeer'd the 


Republicans from mar ſeverities; this fhewed the 
Man's diſpoſition mclitied to mercy : the like mo- 
deration is commended in Ponponius 


faction, 3 e 
Lour Lordſhip. is skilled in Logical Art, and 

perhaps, may draw ſome conclufions from theſe 

premiſſes; but I am not anfwerable for the con- 


ſequences of juſt PYiuciptes I can proveſt my in- 


nocence, that I have hot defipnedly feld aby chin g 
diſreſpectful or undutiful to your 'Eordſhip. _ 
I ſhall only with; chat hen your :ottthip 


ſhall appear before the great Judge of Heaven and 
an Interceſſor to pfead 


Earth, you may not want 


pour Cauſe, againſt the malicions Attuifer;" pay, I 


hope and pray, that your Judge und mine may be 
our Advocate, and beg 
that, Which is your own hope and expectation; that 
when any Priſoner appears before you, you will 
be both his Judge and Advocate: and as you 


* delve. 
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„ Atticus, during the diſtracted ſtate 
of his Country, and the prevalence of different 


your Lordfhip te pra iſe 
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1 ire * mitigation of your on offences, at God's 35 
hand, ſo you will (as far as is conſiſtent with Ju- 
ſtice) mitigate the Accuſation of thoſe that ſtand - 


before you, for a Sentence of life and death. 
And God give you wiſdom in your 


F Ecclus 45. 26. heart, to judge his people in righteonſueſi, 


that their good things be not aboliſhed, 


2 that their glory may endure for ever. I ſhall 
conclude all, with * Prayer of a Reverend 
| = 0 


LY 


0 "HEEL Doi. & Rex Regum, 
 Memor eſto Principum omnium, quos 
Dignos deputaſti qui in terra . ; 

Er imprimis memor eſto 


Regis noſtri Deo cari, 


Et magis magiſq; cooperare 


Et ſecunda eum in omnibus. 


uere ad ipſius cor bona, 
Propter Ecclaſiam tuam, 
t omnem populum. 


5 Largire illi altam x 


Non eri ipiendam pacem, 
Ut in ipſius tranquillitate BY 
Quietam & tranquillam vitam agumus, 5 
In omni pietate & caſtitate. 9 
N 2 quo gs ſunt poteſtates, 
e 1 qui in Palatio eminent. 
t in virtute & timore tui emineant 
Coeli, ſanctam tuam x(n. 
Proceribus, nihil facere Worry... 
Sed pro veritate valere; 
Judicibus noſtris, Judicia tua, 
Er judiciare in omnibus omnes ſine 
n vel in alteram partem declinando. 
Tg Wy Free. Andr. p. 51. 
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every Reader, and for that 1 have deſigned this ; : 
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Laws of Enctany 
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CHAP. I: 


Oo Laws in * 


| ay. T ſems 6 perfluoug, after mY ela- 
2 borate — of learje; Authors, _. 
| OE who have beſtgw'd. their Pains on | 
rtreatiſes of Laws, to ſay.an' thing 
25 cerning, their nature. and 0rigi- 
; but becauſe the writings of 


leatred men e not to the capacity 


ſuited to the 


ſhort treatiſe. for the benefit F of my Countrymen Eo 
of the meaneſt capacity, in AT to rectify .Jome i 
notions, which too much prevail, ſo as to be- Vn 
| E * Come | - 


lay down ſuch Princi iples as (if followed) may be 

for the honour and credit of our Laws; for 1! 
= can, without ens affirm, that 1 Aways = 'Y 
the intereſt of my 14 
1 refer the Lane 0 


4 they may — in their datos, de 0 al agree, | 


con 


WE 
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fat) r out of love to! my try 


Con Wy 3 and in 


* 


that LA is the. rule by which good things are 
and evil things 3 — 
is certainly fox thebenefit of Mankind, that 


they zould ubm it to the rule and governance of 


Laws, for tis only by their maxims and autho- 


rity that peace is preſerved in the world; and 


if every Man's will were the meaſure of his 20; 
ons, the world would ſoon degenerate into a 


r 


kind would be the 


a guard and defence to ſecure their felicityꝛ. 
we is reckoned none of the leaſt inſtances of 


the care and love of God to, mankind, that he 
brought inen out of the howling deſart to plant 
them in Cities, and gave them Laws to live by. 


For whatever ſome" men talk of #ataral inftinft 


and natural reaſon, tis manifeſt, that the Revela- : 


tion of God's will to Men has been the-only means 


of reducing them t6 order and ſociety; and how- 


"ever that revelation ma be obliterated in the 
minds 'of thoſe that follow not the true 'Ged and 


out ver their ' manriers may be de egenera ed. ve 
PER. hole FE 


which" ſhould unite 


7 2 #5. N 91885 


* deb eee i 


come vulgar errors: 1 have deſigned this Chapter 


worſe ſtate than its primitive ig and man- 
| zpPieſt part of the Crea- 
tion; therefore their Ge ety and happineſs is fen- 
hogs about and circumſcybed; with certain Laws, 


Ne he bare no - 
| 9 57 of. A Cal, ace hol! void of that WY | 
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| A Laws: are Aivided kh into diebe a E 
Den Divine "Laws are thoſe Laws which were 
either deliv ß y God himſelf, as the guide of 
out particular actions, or elſe "by him p 
in 15 alen and natute of Man, and are there- 
fore called the Laws of Nature; tho? it rouſt' be 
confeſſed, that thoſe humane Laws, which do not 
contradiet the Laws of God, have the charakter of 
the divine Lap imprinted on them, becauſe where 

God Almigh ty has not pröhibited, or commanded 
= thing, he he” has left them td their diſcretion, 
2 how and in, what manner Laws nal] be enated 
for the good of aociety 3 and by heb a general 


* obey M. iftrates, Hh 
 eommand to agi as given to 
humane Laws a a Divine, 5 5 e d ory es 
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7 HE A of Gel, ee 1 Ni . 
has been pleaſed to give mankind for the 
dance of air „ Many of them. regard 


5 outward polity of Cities od! families, others 

do regard their religious wörſh p and ſome. a- 
gain relate to the, government of their.. Private 
thoughts aud actions. Thoſe that. ncern the ci- 
* Bat e of 3 5 5 1 maſt be taken a derſtood 
6 eee te of the Law; but 
70 thoſe; whi $594 ro: the Private go: 
vernnent of life oſt be underſtood in a ſpiritual” 
and refined ſenſe, which will not be the ſubjett 
of the reſent treatiſe ; ; . ſhall I concern 
e e E 2 | _ my 


[eds Fx 4. 28 4 . 
T 8 "Sg | 
| my. we TY thoſe. 


applicable to the. affai 
| pr of rewards and ppniſhments,, 


when 12 Ede 
eos, apo aue de i 2 
_ raged, and has.given diretkigps, not * )]) 
be be un an carried oi but has com: 
— how © dpaxes, thall be treated | that, ars 
overcome in War. #6" 
As to the beginnings of War, be has mand. 


{8 2 and Te ne of ths 


pe 5 e "It 
"Mb ede od res vas: 


+ 


aws, 8 relate to the 


yy 


civil, polity and goy 


ef Peace, 1 n= 
notice of ſuch. Laws, which Soncern t 
Airs 0 War with, foreign enemies, or tumults 


| and. fre WEE withinth be body. of; the 1 3 


18. a. merciful; Creator, ſo 
e 5 Aung War 
d cert a es 
wall have.t ſame ma : 


7 ed, that upon approach. to any City, before ho- 
Kilitles Are egun, phat Pall. be pr 2 el unte it, 


Deut. xXx. 1 o. * oF gy continues at this 


day, in the Sum 
General- HOG x th: as; 0 


1 


And if the City 3 8 ſubmits to mercy, 
and malet am Aver f Pegges, every, life B faved, 
S are only to be oe 


or tribur: 


5 0 1 og jo 


Fg the 3 bintan 


der, the Ort vis &to 


deck . ha ee 
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ment of Hates, which are 


err rene gen gere gg. Ses gr © 5a 


* 
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ab 


eb een 5 
u al to. 1 4 
e 7 


5 


and - Raifers 


who. were: the firſt Nieden apd 


commotions. 


All the Laws of God are ſettled upon the fire 


which is the chief Attri- 
H, whoſe works of marey we 


: ue e of mercy, 
bute of Gad bim 
are OT ee 


rules of m n the proſecutions of War, tis 


Thely thee mankind, when. they had undercaken 


Lol ei ir own quarxrels, would have dege- 
verated 1 the fierceneſs of wild and 2 


er uncivilized penple at this. day, 

5 1 end of a juſt War being the repara- 
tion. of i injuries, and ſettling 2 rer and honeſt in- 
terequr ſe between Nation and Nation, tis fit the 
ſame; ſhaufd be proſecuted with fume! mpafures 


of Honour and. Fuſtice.: fdr if the Paſſions of men 


be. indulged. to. Acts of eruelty and: reſentment, 
the difference will en e f it e irre. 


concileable, and will protract the Wat tiff one 


ol the contending Nations is extirpated: of which 
MANY inſtances are to he given. 5 
here fore all civilized. people, eſpecially tha 


hich, the effuſion of blood is ſpared, and 1 
for ſettling: future peace and uni- 
, hy, between the Nations àt variance. 


5 5 of. 
\ FT 4 
_ 
F 


te: have been erefted by 


n + particular excaption of > fi a few 4 


If. Gad 2 1 efiabliſhed ſome 


Beaſts, as, we fee. the Practice of the Iain, and 


who have the knowledge of God and his Laws, 
do not carry their n beyond the rut 
but do ſubmit to. thoſe Lawsof War, 


The Fomans had a Court or College which was 
| — Th [This Society. is Leid by 


2 and. heir bunden man co confulc . 


free 41 
ales, of Embaſſies, of pres 7 
Peace, and che Laws relating to this” 
were called Jura Fecialia. eee 
But che Jews had a "more ſure rule to walk b by 
in the proſecutions of their: Wat, or they ha 
the privilege of conſulting the Oracle of God. 
Thus we find David enquired of the Lord before he 


emi} 8 A vehtured o relieve Keilah, "which 
v. . 2 had been beſieged by the Plinifires, 
Par | band" aſter he Had delive' the City, 


Ne li abou to take helter there from the fur 
of Saul, WhO was approaching 'thither with a grez 
Hoft töſcize him, 'he again ene quired” of God, if 


*twas fafe for Bim to kur ee; and having re- 
i 1 3115 ceved an Anſwer 'took - care. to ſe- 
F cute himſelf by fight: The like En- 


wx SY „ quiry was made by 


V mne the faſt' faral-attack up n "thi ge 


See ab-Anvy 70 fecover. eint Pärf öf the 


2 Kings Ki, ech, de was "immediately | 
un þ 2 5 to Amd "them 'by the advice of 


thered from: Nan. x. and Deut. Xx. cher © pre- 


15 Ane Bid 1 liminaries to fi ghtm were "theſe, Y 


4. the Prieſt wasto ſound to ahi (ot th 


verb. e 


en. ec air uſed to be martial and a ake- 


7 © ning; ; tas one of che Co 
©, pitched: upon to make a 
and to encourage 
by well frum t 

FKeligian 3 the — 


pe of 'Priefis "was 
to the ſoldiers, 


0 BOLD 
5% 8 


1 8e 


nd, og wen Kebvbbam had 
Kingdom which had revolted from | 
the pr | mai n 3077 $2. 

3 of their donde War may be Br. : 


them to — cheniſelves 5 
topicks of Inrereſt, „ and | 


e fee in Num. ii. | — 


L. H A P. III. 
07 the Law of dans 


5 


1 N e v0ls- 
H E 1 of N are theſe 7 
I which are uſed and received by al Nations 
dare the common principle by which ſeyeral 
Kingdoms are (as it were) « compatted into one 
| — . And the Laws of civil Rates and King - 
doms are hut the ſpecies of the Laws of Nations; 
for the Law of Nations is the rule of all People, 
which natural reaſon has eſtabliſhed among them: 
By ſome tis called the Lam of Nature, and is ſb a- 
cred, that tis the rule of equity and practice of 
a Kingdoms, and is firmly eſtabliſhed, og 1-4" 
immutable by the proyidence of God; . ou 
Placed the ſame in I heart and mind of Hl 
(as in living tables, created after the image of Gadp) 0 
for there is nothing ſo neceſſary for Man, as cer- 
tain rules and principles of orderly 4 | | 


'Tis by thelF natural rules, tl peace and 
comerce is preſerved in the wo rid; 8 if E Nations 
did not ſubmit to, and practiſe thoſe 8, which 


are called the Laws of Nations, 'the flate of man- 
kind would be a perpetual War; for every Ne | 
being independent. of each other, would be ti 
no rules of Right or Wrong, but would roh 250 * 


prey upon one another, as occaſion or nity 
offered, which would render the ſtate of; Mankind 
worſe than that of ſavage brutes; tor among thalkj 


like will con ich i 
Fi but p b ſe e e to ſtrife and qo 


8 ny variance, 


4 


24441 925 


* 


1 eee . ſevis inter ſe cortvenit hs, 


711 


| variance, a they are ſcarce to be reſtrained from 


e V : r and o dn, 
ſtrongeſt ties of Laws, w ether uman or 4 2 
Cicero calls the knowle of the Laws of Nati- 
ons an excellent ſcience; for łhat it treat#of the ſtate 
of Kings, People, and foreign Nations, and is 
cheifly-conyerſant in the affairs of War and Peace. 
15 The of theſe Laws may be traced in 
the holy Writings, in the Pandetts, Fuſtinian Cade and 


f other authors, both Greek and Latin, whoſe teſti- 
monies do amply declare what has been received as 


by inferences drawn from natural reaſon, 


4 and from the cuſtom of Nations; and therefore 


whatever has been determined thereon, at wh 
times, and in diverſe places, can be nothin 
IO reſult and conclulion of the principles + You 
or common conſent of Nations, which dae 
— . eſtabliſned by treaties, agreements, 171 
"Watkins, : than Laws made by "reg 


and 'are no leſs bk a Ele 
dee Riga 


n rs ED ; 
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X that of Publick HO oy is the only tie or 
_ obligation J which pea 


or 5 


z no ſuperior pow Net to enatt and en- 
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* the So of ſeveral inde- 
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reſerved among. 
them, and 1 tie "Gine for etween ſeparate 


| Kingdoms, ns Laws Have in p wer op ſocieties ; 


ET In the utith 


to eee e wh 1 1 
The Laws of Nitions'd do'requi re, 
jelts of eachother do p K to and fro upon their 
law ful occafions; and where this commerce is In- 
| terte ed, #breach of fich enfues.* © 

BIG » b by virtue of this publick faich, that Bitba: 
- Kors; and even Heralds and \Trumperers, are 
permitted to paß and repals in fafety; and no 


| other ſecurity for Peace gr Truce can LY | 


>” 25 


a but thae of Pane faith. 
But this Publick. fairh 3664 not only re rd dif+ 
ſere and diftig&t Kingdoms, but is v of the - 
Law of ever icular ſtate, and js that Which 
_ enforces obedience to other particular Laws: for 


all Laws may be divided Teo pre. and 1 


2 Laws; thoſe which concern 


the 'common-wealth, are no wage „ 


_  perty, tho every man receives ad vat hw 7 by tl had 


chat accrues to the-Publi 
hi The Oaths that are taken between ug 250 
his Pe 


1e is the bond of this Publick faith; and 
ery Magiftrats and publick Officer gfves this ſe- 


91 of Publick faith, for the  fairhful High of 


is duty. 

be April 1 reckons that mony paid” into 
the Treaſury 720 5 upon wee 85 like as 
we do mony paid 150 the Parliament; : 
and the embezzlement of et mony 82 breach of 
1 „and as ſuch is to be puniſhed; And A 
damage ne p the Publick is 1 grei' 0 | 
* . d-on, chan chat done 0 parti bier 
the public Sith ot a Wap is more 
udis in the Trat tus that ig'betWeen's King 


ig che 17 


— 


* ebe aer of dis feigen; ee te 
. . F : | promiſe | 


| "T7 10 27. 
* and treaties between each other is held | 
red and inviolable; and Laws made by a King 
and his People are ſo many publick contracts s and _ 
agreements. | 
Baut there is alſoa publick. faith between Gover- 
nours and particular Perſons ; and tis in virtue of 
this Publick faith, that private. Perſons going and 
returning from the King's Courts, as ſuitors or 
witneſſes, have freedom from arreſts ; and Mem- 
bers of the great Council of Parliament have the 
Ame protettion in going, ſtay ing, and returning 
for a certain ſtated time, before and aſter * | 
fitting o or riſing of any Parliament. . 
Ils in virtue of the ſame Public * that 
thoſe who commit piracy or robbery, do ſurrender 
themſelves upon the Kings. Proclamation, .and 
thereby obtain the benefit of indemnity, which 
they are intituled to, without any particular par- 
don; and if they ſhould be indicted for the offence, | 
dhe Publick promiſe of pardon. is a ſufficient l 
on of the Crime. 
And there i is alſo a like promiſe _ pardon, im- 
plied i in the caſe of approvers, and this, uponthe 
ground and foundation of publick faith. 
And this Publick faith extends even to Treaties, 
with rebels and traitors; but this being a nice ſub- 
ject, and fit for the conſideration of an abler 
writer, I ſhall refer the reader to thoſe authors 
who are of much better authority, without en- 
umerating the derten where ſuch Treaties 
are applicable. 5 
I ſhallnot ſeruple to grant, that tis the duty of 
every General not to trim with Rebels, Pirates, 
or Robbers, nor receive meſſages, from them, nor 
accept their hoſtages, if it may be refuſed with 
ae and honour to the Kings Troops; tho it 
per haps be his duty to grant them Quarter, 
an the mind of the Prince be ai — om * 
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che treaty of Peace made at Candium, a city of the 


I 


gan be aicpoled Ig but if a . Treaty 50 had and 
any terms or conditions allowed, tis of the urmoſt 
confider ation, that the Publick faith be not violated. 
And in all Treaties, where Publick faith is the 
ſecurity, it is the opinion of learned | 
writers, that all iabiicley" in the Gentilis, 
interpretation of the Contracts is to Grotias, Ge, 
be avoided; and the ſame is tobe un- | | 
| derſtood in the open and plain ſenſe of the wer 
confined in ſuch ſtipulations, according to the 
uſual ſound or under ſtanding of them in com- 
mon ſpeech; for Omnis inter pretatio eſt „em ius * 
 "extranca que r vulgi non conſonat : and the 
Romans are muchiblamed for their ſubtile diſtincti- 
on between Urbs and Civitat, when they reſolved 
upon the demoliſhing of Carthage, edle to the 
treaty of Capitulation, the terms whereof were 
thus expreſſed; Cioitatem Curt haginienſem JO». 
Wi. 8 he 1 "privilegia; immupitares eaſdem habi 
- turos 1 5 4 ea ufi fuiſſent. And therefore when N. 
twas Jebated 3 in the Roman ſenate, how to elude 


= l = = 1 id 
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Samnites, their King Clandius Pontius, plainly told | 1 
them, If the People of Rome repem lect berries _-- 4 
5 them reft ore our Le 4 po ro their Camp, let them render 2 

a our 2 by Treaty we | Hoe "ups, "and ter W- 
urn to our Tents again. C Fe 

There ate many nftances of” the ficrednes "YI 
5 Publick faith, and of the blemiſh and diſgrace on . 4 
the Violaters thereof; but I hall gige only an e-. 
ample of each for ſatisfactid of the Reader.. ” 
When John King of Farce was" talen Priſoner 3 
by the Engliſu, he was ſet at Rberty upon Mis f, 
Parol to return, if he could not Perform theeon- 2 
ditions of Ranſom ſtipulated between them: and * 
5 & rdingly he choſe rather to deliver himſelf into 7 
** hands of his E chan violate the faith he 
had given. F2 But 


But the memory of ang of the ſame 
Mi is not ſo e on account 'of 1 his 
breach of faith with the Emperor, after he had 
promiſed to ratify the Terms of Peace, ſo ſoon; as 


eluded the ſame, on pretence, that the articles 
vuere extorted by, force and dread of his Impriſon- 


not conſent to the lame, 8 
And Kings e My bound, by: their own 
agreements or con but even by the treaties 


private, inſtructions; ar the violation of thei 
4 Treaties. and agreements, 5. dees 100 ee of 
= e publick Faith. „ ; 17 +; {ir EY 006 

For Embaſſadors and Generals, a a Perſons of 
 Publick Charatter, and. repreſent the. Perſon of the 
{de + gu inthea airs of Peace, and the other 1 an 


any the 2 5 the Prince, is 

e t the 1 5 
erence as to the power.of a oor 

2 e dene make any, Grant, or {: 

fiongot Towns | or. Territories, already 

by War; but in thoſe ch 


quiſition which he is about to; make; for that 
eee N 
elxes en gerne tons Q {0G wing, 

„ Goods; concerning wich the circum- 


affairs wi A ay the General time to 
— vm mind 95 9 = * 
dt .rsmains nou- bg 
. Himes £5 hagh 
9 anſwer in the 

ſome * Es Ic i | i ther! 


he ſhould retyrn into his own Country, and which 
were the conditions of his enlargement; but he, 


ment, and chat the Crates of his Kaen 0 | 


x20 


and n their way Rr e Generals, 
tho the fame were ſtipulated. contrary to their 


28.8 


s of War * and what they 20h in 72 4-3-4 


85, chat are-not yet ac 
„ ue ins power to. remit any part of that ac- 


ople. do. ſurrender theme | 
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CE 13, 3. 
0 080 3 tis lawful nne 1 repr i- 
184 yet I do not call this a breach of re b 7 
fr the Lawg.of War do allow, that i 5 party 
do tranſgreſs their parol to each other, the party 
: ended is juſtified in the breach of his Capitula- 
tion, tho never. ſo. ſolemnly, tranſacted; and this 
upon the ſame ground and reaſon upon which the 
| 2 did at firſt commence. For there being no 
perior between the contending parties, Reprizals 
apa or of Military Juſtice... Tis the ſame, if an- 
Ofhcer or private Souldier do, upon their being 
. — Captive, give their parol not to ſerve again 
in the War againſt that party who reſtores their 
| ſhowy; this breach of Farol will juftify.the taking 
of Lite, tho they. do afterwards ſurrender upon 
articles; and this, as a puniſhment, by the rules of 
martial Juſtice for breach of the Firſt Faith... ; 
Io illuſtrate this ſubject, it may not Has Se. 
: proper to relate out of ſome. Anthors what have 3 
treated. on that ſubject, what are the cheif breaches 1 
of the publick Faith; And 1. Publiok Faith is 
© broke 5 under pretence of Treaty an zouch de 
c Ambuſcade-is laid. Thus: Attalusand at-. 
4 + the. Roman Legates were enſnared 
© when Pruſias King of Bichyria inſtead of one ba- 
„ fand Horſe (which was the number agreed om 
each ſide) brought his whole Army to the Con- 
6 ference, 2. When a treaty is — with fraud 
and treachery, as when. Albert Earl of Franconia 
* was beſeiged in an impregmable Fortreis, the 1 
© Caſtle of Bamberg, by the Emperor Lewis whoſe _ 
* Son he was accuſed to have murdered, Obe. -- WM 
Biſhop of Munſter pretending to be a mediator "i 
© ſolemnly ſwore to Albert that if he would ge 
dn with him tothe Emperor he would either 
k make terms of peace or {ee him ſafe - back into his 
— — — ire * 
© wit 


_ © to the Emperor, but im ediately 


1 24 5 
c with kim out of the Caſtle, and da be bas 
< got out, inftantly perſwaded him to return back, 
© and dine firft, left they ſhould be obliged to 
© tarry'to0 long with the Emperor: which he con- 
4 ſenting to, they then went out gain, and came 
Albers was 
fſeixed and condemned to Death, And when he 
< upbraided the Biſnop wich breach of faith, che 
© Bilhop replied” that he had once ſeen him fafe 


© back, but did not promiſe i it ſhould be twice done. 


4 3. When any i injury is offered to Embafſadors 
© or thoſe who come to treat of a publick peace 

© or truce. 4. When any ſafe conduct is violated : 
* thus Alexander is accufed that he ſuffered thoſe 
© to be put to death in their Journey,” whom he 
© had diſmiſſed from his preſence. ' 5. When a 
© Truce is kept deceitfully, as when the Thracians 


| © ha apreed to a Truce of thirty Days, they laid 


* watt, the Country by Night ; pretending the truce 
dd not extend to Nights as well as Days. 6. 
When the Terms and conditions of ranſome are 
© not; purſued, as was done by One, who was diſ- 
© miſſed with ten others of his Comrades by Han- 

© nibal, upon ſecurity of their Oaths,' to returne 


_ <:Fehey could not perform the conditions' fiipula- = 
© ted between them; but after he was got out of 


© the Camp he ſuddenly returned again, as if he 


© had forgot ſomething, and then went after his 


© Comrades; but the reſt returning to Hannibal 
© fe infetta, he went home, as if his deceitful re- 


turn intothe Camp had abſolved him of his Oath; 
„which as ſoon as the ſenate unde rſtood they 


c ordered him to be ſeized, and ſent under a guar 

c to Hamibal: 7. Publick rich it violated when 
the conditions of Surrender are not obſerved , as 
©. when thoſe who have ſurrendyed upon terms of 


1 


c preſerving life, goods or liberty are put to death, : 


5 
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* or atherois made Captive, or 8 Thus when 
© a Garriſon (putti 
tho refuſed to ſurrender) had made terms, with 
© Solyman and ſurrendred themſelves, 
© the Governour to be honourably treated, but 
© the Surrenderers were 
he is commended by 

© derers had violated 408 faith to the Governour. 
But certainly this was a breach of Faith in him, tos 


wards, thoſe who had ſurrendred themſelves, and is 


1255 | 


more agreable to Turkiſh than Chriſtian Princi 
The conſideration of publick faith was of 
55 weight with that merciful Prince, King Charles 2d 
and the Bleſſed Parliament which reſtored us to our 
ancient liberties and conſtitution, that becauſe a 
number of the Regicides had conceived. ſome hopes 
of impunity from the Gracious words of the King's 
Proclamation they inſerted a clauſe in ,, Cha. 4 
the Act of Indemnity for ſparing the 8 
Lites of thoſe Traitors who bad ſubmit- . 


ted to the King's mercy ; as will be afterwards ſhevn 
under the Head of Amneſties cap 11 ofthis Treatiſe. 


Some Perſons have doubted if faith is to be kept 


with Pirates, Highwaymen and Robbers. 3 


claims much againſt it, Cum hoc nec fides eſſa deber 
nec jusjurandum commune. ' But Ceſar was of another 
mind and he tells us ofa treaty. made and obſerved. 
by the Roman Generals with the Banditti -and Fu- 
gitives in the Pyrenean mountains; for tho there is 

not that commerce, with Robbers. as with Ene- 
mies in a Lawful War, where the Law of Nat ĩans 


is the Guide of our Attions ; ; yet as Men they have 
a nataral right to the performance of contracts and 


- Agreements. Thus Diodorus relates that Lucallus kept 

faith which Appollonans the Captain of the Fugitives, 
leſt the rablick n ſhould be violated: fidem ſervie 
22 e 4 r Domino * HA 
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ing their Governour into priſen 
he ordered 


t to Death; for — 22 
ome becauſe the Surren- 
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that is ſaid to be erdained of God; 
Rom. uin. therefore thoſe who are Judg es and 


Miniſters of Juſtice, becauſe they act in che name 
of and for God, are called GODS, P, Nxxii. G. 


For which reaſon twas not improperly ſaid Oy 
Archbiſhop Wikia, Lord Keeper of England, in 


a ſpeech he made upon a Call of Serjeants, t that 
1 the Frieſts of the Law, when the7 
offered and preſented t the Petrtions of their Clients 1 


| Tho! the Laws of all States are to Be eftabliſh- 
at upon the rules of Juſtice and 
does not thence follow, that the fame rule of Ju- 
Kice muſt-be obſer d by all N 


ral bodies, and we ſee that even in the fame 


State, different Provinces may have different cu- 
Roms, and yet all founded on the rules of Equity. 


But there are ſome Laws of Juſtice, that muft 


de the ſame in all Nations, eſpecially thoſe Na- 
tions which have correſpondence and intercourſe 
one with another; and the ſubjetts of each Na- 
tion muſt have che lame meaſure of juſtice _ wy 


each other. "Tis a in _— that. the 


TH E political Shes of Mankind i is tho _ 1 
and ordinance of God, and this is the Power? 


righteouſneſs,” it 


For as Na- 

tions do differ intheir cuſtoms and conſtitutions; fd. 
they may vary in their eftabliſhed Laws; for bodies 
politick differ in their conſtitution even as matu- i 


2 N abject 2 


= a 


bs 71 | 
Lbjefts of foreighers | be treated as the other ſub- 
_ jefts, in actions of the ſame nature; but if any 
queſtion do ariſe, after the end of any War, con- 
cerning the ſeiſure ot forfeiture of a ſubject, during 
the continuance: af enmity between the Nations, 


the rule of juſtice: will be to enquire how the 


ſubjects of one Nation are treated upon the like 
civil actions in the other Nation. 
So if any queſtions do ariſe between ſubjects of 
: the ſame Nation, about matters that do not or- 
| digarily- come within the cognizance of Civil and 
Criminal actions, tis uſual to conſider, what, is 
the general ſenſe of other Nations upon the ſame 
debates; as it happen'd ſome years ſince in one 
of our Courts at Weſtminſter, upon a Wager laid 
ahout the ſurrender of a Town, where it appear'd 
that the Town had capitulated upon Terms and 
Articles; but the Town being diftinguith'd into 
the old and new Town, and one of them only be- 
ing ſurrender'd, it became fo nice a queſtion, up- 
on the Terms of the Wager, that the Judges 
would not determine the ſamie, without firſt hearing 
the opinions and advice of Generals upon 
the ſame-: for that it being a caſe wholh nem, | our 
Law books did not- furniſh. ſufficient reaſon for 
determination of the ſume; and upon hearing of 
the Generals, the Court thought fit to give Judg- 
| man according to their explanation. 


8 had been proper to bave been deten 
-mined upon the Trial of che Genplemien lately ta- 
> has a for they having furrender'd them- 
0 n a Treaty, and the Terms of that 

| ay being exp 3 the ſame manner a 
[4 2555 ually e. 


e en (rather to the Briga- 
; lier of that name) to 1 ummon ſome of our able 


and 


1 was of an inimbie opinion, that that the Ile 


in wärlike cnpitulations, I adviſ- 1 
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and expe arieinced So and accordingly thay 
coartetly: attended the trial, ready to give im- 


of the Defence, the learned Chief ju 


5 tak 


have afterwards anſwered them by 
learned arguments; and I muſt needs ſay, if fo 
nice a queſtion had Pen debated and determined 
in a judicial manner, it would have very much fi- 
lenced the various opinions and miſtakes through- 


| ſurrender to juſtice 


. r this attempt, 
| _ which is pub 


N 


partial teſtimony; but upon my xg ho Part 

ice, with 
ſome emotion, interrupted my — to defend 
my Client on that head, as trifling and impertinent. 


1 ſhould: have been better firs ed, if the Court 


had vouchſafed to hear my poor "reaſons, and 


their own 


out the Nation on that ſubject; for it being the 


firſt Queſtion of that kind, that ever came before 
any of our Judicatures, twas very proper it thoukd 


have had a deciſion in a dicial way. 
I was the rather induced to put the defence 


of my Client*s life upon this * becauſe by 


my conver ſation with the priſoners, I found they 


all underftood this Capitulation to amount to an 
indimmity, and that the ſame was not a ſurrender 


to juſtice but to mercy. 5 
For our Law makes a Y 
and a 8 mercy; in the 
firſt, the party always takes his Trial, (as lately 
b ppen d to General Maccartuey); in 'the latter, 


the party always partakes of char which he ſub- 


wei: mits to; which is the caſe of thoſe Felons who 
ſurrender themſelves and beccme approvers, or of 
thoſe who lay down their Arms, and ſubmit to 
che King's Proclamation. + ax m9} 


But I was the more ee in „ y reaſon 


lind by 
d informed me, 
which 


ne 
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N Ow what the wrong 


ence between k 


becauſe I found the G,, 
Brigadier kad did very "little 
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A! is in che words following, via · 10 Fom Nef 
Nov. 22. to Saturday Nov. 26. 1715. On 
1 2 Nov. 13. General Carpenter arrivd · with 


© the Regiments of Cobham, Churchil, aud Moleſ- 


© Worth,” about 12 4a Clock. At 2 in the after- 


© noon the Rebels ſent out one af their Officers to 


© capitulate, upon which General Wills ſent Lieu+ 
© tenant Colonel Cotton, his Aid de Camp, into 
Ithe Town to acquaint them, that he wonld 
give them no other Terms than that of Pri- 
e ſoners at Diſcretion, and that they muſt ſubmit 
© to the King's merry. The heads of the Rebels 
« told Col. Cotton, that there were ſome diſputes 


© between the Engliſh and the Scorch, but hey | 


© -hdped: if the General would grant them a Cei- 

© ſation of Arms, till the next Morning at break 
of day, that they ſhould be able to ſertle the 

_ © affair às he commanded. 4 0 

hs After Col. Cotton had carried ſroeral 8 


ide Gene ral agreed to it, provided that theyx 
_ © ſhould" nabe no works in the Town, nor ſuffer a? 


ny of their people to eſcape. Col. Cottun broughit 


our Lord Derwem water for the Engliſh, Mackintoſls. 


bor thie Scotch, as Hoeſfaget, that what was de- 


© manded ſhould be comply'd with. 30 


At break of day next morning the Rebels 
| c oſubmitted'to the King's mercy, and Col. Cotton was 
© -ſent back to take poſſe ſſion of the Town, and 


to order the King's denden eee eee 
by the Rebels, which was done accordingly. en ag, 
offer d to appeal to thoſe Letters in the Se- 


5 crethries Office, from whence this account is ex- 


ful proof of what I inſiſted upon. 


But however the 'G azerte itlelf contin what 1 


e fired toptove, n 


and I doubt not they would have made | | 
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wd That Ws, was a Treaty. 5!) 7 of airy 
2. That ſeveral particulars were therew/agreed. 


i to be CY. + nd Ye) 23 v.23 i} 8 
And if ehe T reaty jad gone no further than that 


6f un Treaty with Rebels, the General) ſhoult = 


have condeſoended to no other berms than ꝓhat 
of gi De nods loinlet anandt 
Amuſt ronfels,' the queſtion 1 ould) have Had 
debated,” is of t e niceſt and tauuere impbrtanoe; 
: ar mige, erhaps; have taken up much» time 

to have Md. and would have 152 F che 
| trial more prolix _ it yy; . | e 1 
| 7 n 311 VION St Has Gun AT; 199 wo 
| pe ts na ne merit anger ron@atio Jong 22 Jab 
T8597 8 T7 OM M2514 a1fy 1ir9 ef" 37 981315 2 3% 
uidattiina the Cueſtion of n as not 
allowed to be debated, in the method of Trial, 


1-hopes ſpme learned Handi wl undertake ehe 


uvindication, of the Juſtice of the Nation, Vn this 
Head. il proſeſs my ſelf, at dall times; rendy 
tu quſtify che honour of my Country, 33nd its 
ans, hut this ſubject requires the performance 
oba learned »and-udicious Hand,! Foreign Na- 
tions who have heard of the late -profſecutions; 
hie been very free to cenſure chem, and 1 
hear, we hre like 60 ſee the Certificates of 
Dl, Gefen; Span ſh, Punch, ard Talian Gene- 


mae, and Lawyers; us ample Teſfimonies againſt 
the prevailing: er 0 dy ait 38 not à wartet of 


leider impart, to vindicate 8 juſtice of 
- +Nation,;oriby the opinion, and eſteem, which 

Fbreigpers harecuf quripublick honour; the!h 
tion will be more or lei teſpeGted, is of 
eat importance, to thoſe.'who are congerned in 
Traffick. I remember.the late Lord Chief Juſtice 
Hal thought the * of the Nation, 
concerned 


That there was a ſubmiſſion or ſurrender 


FTC HURT 2 VEE i pt Ef, IG 


> Sa meg ate 


b. 11 1 
a. the Adminiſtration of its Juſtices; 
this 1 heard him expreſs with ſome warmth and 
zeal, upon occaſion of a verdict of {mall dama- 


ges, given to repair che Honour of one of be 


_ greiteft Peers in the Kingdom the late Duke 
of Norfolk) he told the Jury, that the fame of 
their Verdict, would reach the ears of Fortign States, 
a renders the Adminiſtration of our (og d 
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I ble and direful effects of War; will hard- 
ly ink that tis guided and governed by an 
rules of right! or wrotg, and are ready to think 
Manlund are then de volved into a State of merci- 
les, and ſavage mature 3 but>fhowever' War as 
lied by the rule and practice: thereof among 
grilized > Nations, is mt ſo terrible, as that which 
is; undertaken | by;bairbdrous and aivitived Na⸗ 


tion. 101 e at $0 en 


| *iPrjoces; having ao other erhodever enero 
Ing Juſtice) from eachrother, muſt have, recourſe 
to Arnis; and this is an to God the 
ſupreme Jadge, ra. nuvenger, of thoſe — are 


dull conflicts between private Peftfons, who ap- 
eal to Judges and Aagiftres fbr greg of 
The quirrels- proceed fromitthe fame 


; —— ix. an opinion of wrong, "and injuſtice, ©. 


no ſu- 


panty: Party; but Princes having 
_ 


H Os E who ſbe, 3 = miſcess. 


ſome reſemblanee to thoſe | 
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perior to appea al: too, een to 


attempt that hy force, which others attempt by | 


civil Actions. n 40 1 er 


LOTS 8 1 


Therefore othoſe States whinhr intend: nothing : 
hy a War;! but the repa ain of injuries, do _ 


Fear all hoſtilities,” ang unfair way of*procee 
ing; iw hich: tend rather to the deſtruttion - 
Mankind; than the obtaining of thoſe IPO) 
which coins — War. 


For this Reaſon, wiſe. and juſt princes do con- 
ſider before” wan make War, 332 the cauſe 
for which punter 440 


ful? And "the Juſtice of 
their cauſe ; 2 —_ + mag to purſue it by all 


juſt and lawful. methords : and; therefore Stated 


rules have — düpen 1 t prevent that 


ravage and Barbarity, 4 = naturally 


enſue; upom an unlimited War: and this is © , 
ed the Lam of: Lan ty 1913 bug 2 0 ic 
And tboſe who on either fide do tninkites 
theſe Laws, do juſtly. expoſe: themſblevs to that 
vengeance, which is ably. retoried i upoſ tho 
tranſgreſſors ; therefore between, foreign State; 
zt War with each others. a Cutel is com 


ſettled for Excharge of Priſoners, to prevent the 


Bardſhips and Barbarity, which would in ahkeli- 
hood be ſhewn to Captives; 14 every Victor, 
Eving a right to the lives and liberties-of his 
EE ENG: from the exerciſe of in- 
u 
rules of War, which are regulated by the Laws 


of Nature and Nations; whereby we are taught, 
exertiſe 


vt t Ariunph over the miſeräble, or 

ay — — them. bas gu] of 1597 
The af Laws, obſerved duri the. 

of War; may. roo reduced ta 'theſe- four, vz. 


Te! ws Fas Vith b hoſe rat geen | 
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juſt and law- 


mapity and Barbarity towards them, by the . 
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| Captives; or have . : 5 therefore tis 


ſaid to be Factum contra jus Belli 


bonus. E cum Victores in ſu ices & ſe de- 
8 e dentes ſœviunt, quibus condonare 
. cum humanitatis tum leges Militiz dicuntur zi. e. 
< Tis againſt the Law of War, to fall upon thoſe 
et who ſubmit and ſurrender, whom the La Laws of 
& Humanity and War do require ſhould be ſpa- 
& red. 2. When Women and Children are pur 
c to death, as was practiſed by the Thraciens, 
©. when they took Mycaleſſum; and by the Aa- 
. gedoni ans, when they took 7 hebes.. Alexander 
<« us'd to ſay, he did not make Mar upon Women': 
ce and Camillus ſaid, he did not make War with 
ee that Age, which is even ſpared, when a City is 
< taken by Storm. 3. The Law of War requires 
te that time be allowed to bury the Dead. 4. Ho- 
« ly Places, Altars, and Sepulchre's, are to be 
te ſpared.” And to "theſe l may add, the antient 


practice of the ere not to injure the. Husband- | 


ma 


IE, theſe: rules. are crenfreſied. ou either fide, 


is uſual to make reprizal for the imury, by de- 

** Quarter, in time .of Bailey, 0 the oppor 
ſite 5 
If Treaties or Articles be Weid tis the pra- 


tice to take vengeance of the Truce-breaker, by 
fire, and ravage of his Country; and ſometimes 


"tis allowed, to break Articles and Capitulation, 
by way of reprizal, for breach of pablick faith. 
Thus King William, after the Capitulation of Na- 
mur, made reprizals, by ſeizing Marſhal Boufflers, 


even while he was mars out of the Town, at 
the head of his Forces, purſuant to a treaty of 


Capitulation; till ſuen time as he obtained ſatis- 
Ftieu for. ſame of his own Troops, detained by 
France, contrary to the practice of War. 
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By means of theſe Laws of War, the rayage 
* deſolation of Countries is prevented; till 
N eh time, as by the progreſs of War, fairly 

*, manag d, ſome manifeſt advantage inclines one 

fide to offer terms of a ſafe and honourable Peace; 
; whereby the contending Nations are Warna to 
their former tranquillity.” © 
The Tir (whom I leaves reckon among civi- 
liz Nations) do vary in their practice, from o- 
ther civiliz d People, for they always manage 
their Wars with blood and cruelty; and tho' the 
ſpare the lives of their Captives, 30, neverthele 8, 
ſell them for ſlaves, or bold them j in cruel and ri- 
| gd bondage. 

The Indians, who know nothing of oivid poll 
ty, do carry their rage to the utmoſt extremity; 
and having gained Priſoners by their Arms, do 
| ſport themſelves over their Captives, by extreme 
PF cruelty and torture; and like wild and ſavage 
1 beaſts, tear in pieces their poor captivated Prey. 
=. But the Laws of War forbid theſe practices, 
= eſpecially among Chriſtians, and teach, that no- 

tting is to be attempted, but what may conduce 
= to che end of War; viz. the obtaining Juftice, 
and ſettling a good Correſpondance, among the 
States at enmity, by e a At and 5 
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HE word Bellum, is an equivocal word, and 
1 taken in ſeveral ſignifications; but my pre- 
ſent purpoſe is, only to define War in its proper 1 
and natural ſenſe, as it is a ſtate of Hoſtility. _—_ 
Cicero defines Wan to be Certationem per Vim; others 1 
define it from the old word, Duellum quaſi helm 1 
duorum; and others again deſine it a belurs quod per- =_ 
petua ſit diſſenſio belluarum: but the true definition 1 
e is this, Bellum #ft diſſidium duorum con- 1 
Gr. L. trariorum exercituum © 1. e. War is 4 1 

1 cont ent ion between two oppoſite Armies. —̃ 
This ſeems to be pretty much the ſenſe of our _— 
Engliſn Laws; therefore, the ſame Statute which 1 

makes it Treaſon to levy War againſt our Lord the 
King in his Realm, has provided, That every riſing 
in Arms, ſhall not be adjudged Treaſon; for it, 
percaſe 4 Man ride armed openly [diſcouvertment] 
or ſecretly, with Men of Arms, againſt any other, to 
| ſlay him, or rob him, or take him, or retain him, till 
. he. bath made fine or ranſom, for to have his delive- 
rance; it is not the mind of the King nor his Council, 
that it be judged Treaſon, but it ſhall be Judged Felony or 
Treſpaſs, as the Caſe requireth. There is no diffe- 
| rence between Treaſon and Felony, as to the con- 
ſequences; fave, that the execution is more cruel, . 
to ſignify the heinouſneſs of the offence. 51. 
All human Laws eſpecially thoſe that relate to 
capital offences are to be judged as near as may 


N * H be 
. ' 
* 8 2h p . , ; T 
"__ 1 


45 


* — * EF. . 2 
WEE. Bs eo SE 4 : 
of > 8 2 1 1 * 
—_ ef fe. 2 2 . * 
_ - " 4 rin in i * 
Figs 3 ö 5 2 f 
BY %s 4 SS 


„ Ws 0 „ 
* ; | »: 
* * 2 * 4 7 
» 2 3 We... 
OR * 2 8 7 
* on 7 


1 N 2 5 75 
x : 4 1 7 1 A , . 
4 7 n * 5s ” es x « B I . 1 * 
1 x » ® 2 
- 4 Kok bo Yb 1 i +> 
: ” ” * 0 8 — 82 
- x —_— 1 1 G * 
* 


40 


94 5 2 1 78 1 1 x 3 
< - K * N 5 * * 4 £ o _— 3s Y - 
"0 * . - 3 g . ; X . 
. * by 5 4 * 85 Ds "© #. © : A 1 , * 7 4 Z | — - 25 ” W. 
= * 1 . - 5 5 1 * 2 2 4 
0 8 \ 8 * 8 35 2 r * b - 
N : 0 FOO : T” n a 8 ö oh 
RX . 8 N 7 * > 
* * * 4 N 1 þ. = 8 1 Ol — N 1 = £e 
* Y 3 ; - A ; 7 : " bar 
. Ids 9 * — » 8 ; ” 1 " „ 
1 ; > * : OT EIS Ys . F £ x 
. PE? f ** 3 * * Kee FL} E. i 2 . * y IJ x : 
5 7 o * * * 
y 2 : i Hop \ oF 3 
_» * ' 1 BST % 
4 x * bs 
7 ” 
— 


be according to the Letter of the Law (tho? the ex- 
: cellence of divine laws is beſt underſtood in their 


. refined and fpiritual fenfe.) This in well ordered 


States prevents and ſecures them from arbitrary 


and illegal Sentences. 1 could name ſeveral laws in 
England that have loſt their force thro? gloſſes and 

_ interpretations, and tis eaſy to trace their grada- 
tion to the firſt Caſe that departed from the letter 
of the Law; for if once way be given to gloſs and 
interpretation and to the humorous fancy of Wit 
and argument, the ſubſtance and eſſence of the Law 


it loſt. Not that I deny there may be a proper oc- 


. caſion to expound a Statute ; but this L affirm that 
 everycaſe ſhould be adjudged as mear the letter of 
EF the Law as may be; for we have often ſeen the 

; miſchief of a contrary liberty, which cauſes a con- 


_ __ -  tinual heaping of Volumes to amend and alter the 


Law: but if any ſenſe or interpretation be allowed 


* It ought to be in favour of the life and liberty: of 


Tr oo ini LY © 
uxery luſarrefionor great raiſing was not acc 

ae Rebellion or levying of War; tho great out- 
ages and acts of hoſtilities ſhould be committed; 
uch as burning and ſpoiling of Towns, Villages and 


3 
. — 


Houſes, which in all appearance carry the face of 
a Rebellion, and are certainly the forerunners of it. 


but ſuch. offences are now by a late Statute made 
Treaſon tho? heretofore in the Counties of Cum- 
ber land Northumberland Weſtmerland and Biſhoprick 


_ of Durham they were only accounted felonies 43. 


" 


Dur Lays appoint ſeveral puniſhments to offen- 


f 


4 
7 


© © - Pirates and Robbers are publick enemies to a 
EKingdom and live in a fort of hoſtility by their 
mmurqders and plunders; yet their offences are only to 
be adjudged felonies and not Treaſon. 
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ders according to the ſeveral gradations of offences; | 


3 Rives, Routa algo) Andie and Inſur- 

en ry ſo reſemble War, that the difference * 
lies but in a Point; and the diſtinction between an 
8 and a Rebellion, is ſo ſmall, that it re- 
e a nice judg it, to diſtiriguith between one 
. the other. The Statute which 
15 Ed. 3. 1 it Treaſon to levy War, has 
| made that diſtinction, which is to be 
the rule of juſtice; and ſome Statutes ſince that 
time, have appointed what ſorts of puniſhments 
mall be inflicted, on thoſe who make Inſurrettions 5 
er great Riſings, Riots, Routs, or Aſſemblies, in di. 
tur bac of the Peace, or of the common Law, or it's 
1 of the People. 15 Ric. 2. cap. 2. & 13 Hen, 


* Theſe Statutes do relate to a publi t and not a. 
© gs wrong, and yet have only the puniſhment 
of fine and rauſom annexed to them. I know the 
- Statute of 15 Ric. 2. is called a Statute of forcible 
entry; but nevertheleſs, the making of Inſurrefts> 
ont, or great Riſings, &c. is added as a particular 


. offence: but it comes ſo near the offence of re- 


bellion, that I ſcarce know how to diſtinguiſh 
© EW; unleſs ſome particular ce or 

revious Conſpiracy, prove the intention of ma- 

king War on the Crown. | 

And is it not proper for chole, who are en- 
er as Counſel, to defend the preſent Proſecu- 
, to confider, "Whether the o ence, for which 
the Priſoners Rand indicted, be well proved? 
And whether the Proof does amount to levying of 
We ? Or whether the ſame be not more proper- 


ly reducible, to the heinous: 1 Riots, ; : 


Ga and lawful Aﬀemblies ?. 
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CHAP. VIII. 


| GRBBELLIONS, ahem 
| u e them. | 


8 ; 


- cauſes. of Rebellion; but this muſt be agreed, 


That they ſeldom proceed from hatred to the Princes 
Perſon; and commonly thoſe who riſe in Rebelli- 


5 : T monks TY endleſs to deſeribe the various WY 


on, do give other cauſes of Reſiſtance, and do of 


_ often expreſs grant duty and veneration for the 
Fig himſelf. 

There are never nin e in 1 
Wis to raiſe and foment the ſpirit of =” 
| Feople, by ſuppoſed grievances ; and pretences of 

adminiſtration are never wanting, to oo 
1 the injuſtice of Rebellion. 


This we find has been the practice, of all Re- | 


volutions of Goyernment, and there is hardly any / 
ories void of the examples of it. We are 
told that when Abſalom's ambition prompted him 
to depoſe his Father, the firſt ſtep he made, was 
to inlinuate, that his Father's adrminiffration Was 
not juſt, as that his Judges were corrupt; but that 


bimſelk wauld not deviate from the rule of ſu- 


ice, but wou fel ſuum cuique tribuere, and thereby 
FE the libert 
or which reaſon, he would often expreſs his 


A £0 . 7 -- wiſhesito be made a Judge. This was a rare innuendo _ 


ts the Populace, to make him the chief Magiſtrate 


% 0 5 e F e valet their law . 
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and property of the People: 
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750 jk 27G who had Wi a . by God him- 
elf: but there is another. ſecret and black way of 

- railing Rebellions, by private whiſpers and rumours; 
this method ruined the beſt of Monarchs, Kin 
Charles I. For tho he was the moſt gracious 11 
pious Prince, that ever ſate on the Engliſh Throne, 
vet by vile ſlanders and calumnies ; 1 was ren- 
daered the moſt odious and infamous, and wen 
the Rebels had painted him as hlack as themſelves, 

they wanted not the inſtruckion of a e _ 
15 27:6 how to diſpoſe of him, | 


-- Fins hy als wipe” 1 
Foteſt magiſq; opima matt ari 7% ry 
Qn Rex iniquus. Senec. Trag: Aiken 


855 1 muſt be Sou id, that when. a Prince gives. 
2 himſelf up to oppreſs and tyrannize over his Peo- 
ple, or is fo indolent, as to permit his Miniſters 
to vex and enſlave them, no ties of Duty and 
Allegiance, no reſtraint of Laws, nor obli . 
of. Conſcience, will ever keep them within the. 

| bounds of Obedience; but they will, at the great- 
eſt hazzard, and expence of their Lives and Li- 
berties, endeavour to extricate themſelves Ee: 
1 real or ſuppoſed hardſhips... |; 

The common pretences for Infurrdfiious; WER: 
ceed ſometimes from im equality of Adminiſtra- 
tion in the Prince, when he permits ſome. one or 
. few Minions to engroſs his Favours; or wha” 
be ahridges them of their juſt Rights and Privi- 
leges, and oppreſſes his People,. by Heavy: and 
. nlupportable Taxes. -. 

The rigorous levying of Taxes (how juſt Hh 


5 not now enquire) has often proved. _ Heginning 19 5 fs 


theres, tas 45 ths ona in a Flame, and 
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more; ſor whoever has the Power of making, al- 


8 A 
Py 


N 


chreaten'd the everthrow of the 8 This 


had like to have raifed a new Rebellion in Fance, 
Nnce the concluſion of the laſt Peace; and did 


heretofore, raiſe the formidable Rebellion of : 


Mat Tyler, and Fack Straw, in our own Country. 
will not at this time examine, what fort of 
Government is beſt conſtituted. I take it for grant 


ed, that all forts of Governments are abſolute and 


deſpotiek, whether the ſame be veſted in one, or 
tering, or repealing of Laws, is under no reſtraint 


from enacting whatever he thinks may conduce- 


to the ends of Government; but this ought to be 


the care and maxim of all States, that Laws be en- 
acted for the ee of ah, and that ſtrict and 


impartial Fuſtice be adminiſtred to every Man. 


That Maſter of a Family, who would live caly 


"and happy, muſt eſtabliſh his Domeſtick A 
upon the true and juſt rea ſons of Oeconomicks ; 


; bemuyft ſettle the rules of Peace and Friendfhip, | 


among thoſe under his care; muſt prevent all; 


' FYels and inſults, from one to the other; mu ſt 


ſuſſer any one to domineer over the reſt, or allow 
one tale-bearer to perplex him wit 2 grie- 
vances; he muft connive at ſmall faults, and pu- 


2 3 ones, and muſt ſuffer no one under 


give ill impreſſions or jealouſies of the 
E * hor iK a Chambermaid do but ingroſs the 
Far of her Miſtreſs, the. whole Family, Adraini- 
| Hyation ! is perverted. 

e and States, are large 
which the Prince is chief Ruler or Head and 
therefore 3 it ought to be the rince 's care to prevent 

to heal them if they ariſe, and to com- 
e thoſe differences, that may diſorder his 3 
5 he muſt ſhow imſolf to bd Pane Patria, a 
bar © the Head of Aa POR r * muft con · 
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Fer chat all under his Rule, are equally his 
Children and Servants; and if he ſuffer, one Fa- 
Coon to oppreſs the other, he muſt expect that the 


Fermentation will end in State Convulſions: he 


muſt be ready and fres to hear the Complaints 


and Oppreſſions of his People, and not ſuffer par- 


ticular Favourites and Minions to ingroſs his Per- 
ſon, and ſtop that free and open Acceſs and Ad- 
dreſs to him, which is requifite to give him a 


Fut Information and Knowledge, of the State of 


bis Dominion, and the Condition of his People. 


- Goregments/ and it would be needleſs to enlarge 


on til particulars; but whatever Prince intends 


to reign happily, and prevent diſorders in the 
State, muſt manifeſtly make it appear, that he is 
a: Lover of God, and will eſtabliſh Rules of im- 
partial Juſtice, and ſettle his Adminiſtration upon 


equal and juſt Principles. 3 
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CHAP. IX. 


Yo TaxzATIES 55 Rl. f =} 


8 0 M E People have * of * ths fe tis 
wholly derogatory: to the: Honour of a Prince to 
enter into any Treaty with Rebelliqus Subjects; | 
but Events have proved the contrary to be tu bor 
ſometime. Deſpair has added Fores to a Mi 
ble Army, and the Time that has been ſpEnt in 
reducing Rebels has very often proved fatal to 

thoſe that deſpiſed them; and Rebels by procraſti- 


nation have gained that Aſſiſtance which have th 
made them formidable to a State, and which has of 
ſometimes overthrown it; therefore Venienti oc- to 
currite Morbo is as true in Politicks as tis in Na- Ul 

| turals. We w. 
The ear Ne of the Durch Republick i is a th 

full Evidence againſt the Fruth of ſuck a haughty Ju 


Maxim in Politicks; for they having rebelled 
againſt the Auſtrian Family, on the ſcore of ſome 
Privileges which were denied them, would have 
guladly ſubmitted themſelves upon a Treaty for 
freſtoration of their Rights and Liberties: but 
their Sovereigns thought diſdain to enter into a 
Treaty with Rebels; by means whereof, they ſpent 
_ immenſe Treaſure in order to reduce them © 
* and not only loſt innumerable loyal Sub- 
| s, Who periſh'd in that Service, but were 
thereby ſo weaken d, that beſides the Damage 
they ſaffered from their own Subjects in rebellion 
ua nn, they bean a Prey to the Dow 
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ores Conia Nations, „ 
to acknowledge: their Rebel-ſubjects as, a. Bee 
Kate, and thereby gave up the, entire. Sov | 
over them, and are now forced Dmorianes.1 ro 
ſue: unto them for Allies 2 
The ſame haughty Maxim ok; ave in 
Civil Wars of France; for when the late Kings 
Forces ſeiſed any of the Prinee of Cunti s Soldiers, 
they hanged them ug as Rebels;: but the Prince 
of Conti's Forces making reprals of the lame 
kings the King's Forces, refuſed ta ſerve 
ſuch a double Hazard, either of dying in 
tle, or of being executed if taken Captivæ 3 upon | 
which: both-fides ſubmitted to the Laws of War, 
Which: ether wiſe would have: produced-nothing- 
but ſavage Murthers and Crueltics, which might: 
have.ended:in the defolation of their I'S 
Where Princes + refuſe. to treat. wit Rebels; 0 
they ought to bo well aſcertained: of the Sucteſs - 
of their Arms, as: Q.;Eliz. was when fherofiuſed 
n with her Rebels. of: Ireland; and reſuſeg 
to grant Terms or Sondixions to thole-Boreigyars” 
who came to their Aſſiſtance, as beinginvolyed is 
the (ame crime of Rebelliong and yes it may h 
juſtly. doubted, whether Aliens, aſßiſting Robelg 
are to he reckoned guilty of their Cricae, and an 
to be puniſhed as Rebels by the Laws 
Country; and there are dive dey of, Opis in 
_ tivs Matter: For chere are ſome; who count this - 
no. Man can be a Rebel but he that is +Subjatk; 
others think, that whoever joyn with Reels a 
partakers of their Guile; I will not 
A particular or a fen Perſons, for, ſachs ur- LπNπN] 
has directed in what manner cheyſhalb be Indis¹,ẽj 
but it: ſeems to be otherwiſe in armed Forces, 
Aliens, who joyn Rebels by eanſent or conni vans 
——_ aun — tho! Te down, 
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155 be ber Subjects to aſliſt the States of Holland in 

| Aebellſen againſt their Sovereign (even while ſhe 
Shad amity with him) did not Fahjnle ſhe expoſed 

her Subjects to the Penalties of Treaſon, 2% p per- 

| "Hitting? them ts join with Rebels. Howur ar by 

*the Laws' of Nations ſhe may bos juſtifted therein, 

| on the Lex Talionis is a part of that Law, and ſlie 

. might do it by Way of repriſal for the Affiſtance 

erbat was glven by cher Howe of Auſtria to the 
Rebels of Felduu; tho the generoſity of Camillus 

5 8 Is müch Won commendable, in ſending back to 
ae Fall: a Traytor (Who having the Tute- 
Alueage of ſome noble Youths, betrayed them into 

| The Enemies Camp) with rhis handſom Sarcaſm: 

e 121119 Eos tu, quamum in te fuit, novo: ſcelere 


Livy lib. 5 * wiciſti. Ego Romani artibus, virtute, ä 


| bong opere, armis  fients Vejos'vincam:\ - 
[4*Tis true, that the State of Subjects at ſtriſe with 
- Holy Svucpeigr, differs from that of foreign: and in- 
AUuedendent States at War wirh each other; but then 
the rules of Reaſon and ę oo Policy do require 
_- * "that care ſhould be taken the State is weak- 

| - Hed ; for not only the beſt-Subjeds-are loſt, 

; . on the Soyereign's ſide but the State re- 
* = Subjects. n af un d: 
A Beſides Subjekts, once ny ed arith the ſpi irit 
| Df Deſpair, do fall to commikting horrible Gut, 
= _  rages'and: Barbarities, which in a little time de- 
mtey more Souls than are like to ſuffer in a long 
Auf regulated War; therefore wiſe and merciful 
- * _ / Pfinces, who conſider the good of their Country, 
e be always endeavoured to put an end to the 
"Commotions'of their Kingdoms with what. ſpecd 
they can. But then this is beſt effected with 
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ves diminution, even air e loſs of the worſt 
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tage . over the a for this beſpeaks 5 
Stace und Condeſcenſion in the den- . 
gages _ Duty Then Affection of 3p SONS, to 
more laſting and durable ties uty and Gra- 
titude. yo i og 15 of & 

It muſt be 7080 150 there are ſome Subjects 
who grow obdurate by the condeſcenſion of the 
Prince, and will riſe in their Demands in x propor- 
tion to the eaſineſs and goodneſs of their Sovereign. 
This happened to be the Misfortune of King 
Charles I. for tho' he was ſo wiſe. and gracious, as 
willingly to enter into Treaty with his Rebel- 
Parliament, yet he had to do with People who 
would be content with no juſt: terms of Recon- 
ciliation; but under the ſpecious pretence of recti- 
fying Grievances, always formed ſome new Pro- 
poſal which themſelves knew to be unreaſonable; 
intending to be ſatisfied with nothing but the 

Blood which they afterwards drew from him. 
However this will not deter wiſe and good 
Princes, in the beginning or progreſs of Commo- 

tions to treat with their Subjects, and allay that I 

Calamity which diſturbs or threatens the over- 
throw of the State before the Wound'become in- 
curable ; for the Example and Experience of all 
Ages- do prove, that the meaneſt Enemy is not 
to be deſpiſed, and that Subjects driven to deſ- . 
pair do often become formidable to the State. It | 
is a true Maxim, Nihil in Bello oportere content; 
and Cornelius Nepos relates, that the greateſt ad- 
vantage which Thraſjbulus had, to recover the li- 
berty of his Country, Was, that his Enemies de- 

ſpiſed him, and by that means he gathered 
Strength to oppoſe Wan Uſurpations, and Ml. 
Kane e his e . 
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Eretafore Wars were almoſt 4 as 3, any ande 
_ "4 & bun, for befgre the method of intrench- 
ig and 0 40 .of Towns, was kügwn, \twas 

EAR twWo e his Fed in the SINK. ad 

. the Rane... "Ml 


DEB n=: 


PP. 


Fg · g 


— 


+ 


- 


| 
7 


n een greg 


obability 
ae e of 6 


aght ſale 40 leave fortiied Cities in the rear 5 " 
rele Ti — 


„„ 


* 


74 5 1 


o 
3 & *p 64 * 


f the Town Which 1s 5 ged: "I 


| 'owp be in common eſtimation ] Impre 5 


Fd 


1 08 tn) 
ble; the enden upon are 
more or leſs honourable; but if a Town be of in 
cConſiderable Strength, and the Inhabitants will 
take upon them unneceſſarily to defend the ſame, 
when they have no — of Succours to 
relieve them, or ſufficient Force within to de- 
fend a Siege, and will give the-Aflailants unnes 
ceſſary trouble to attack the ſame, with e loſs | 
and hazard of their Soldiers, tis uſual to hold 
them to ſtraighter Terms and Conditions. 
For the end of War, eſpecially among Chriſti, 
ans, being to obtain equitable and juſt terms-of 
Peace, the Laws of War require that they ſhould 
1 2 and 41 the ſame with as lirtl loſs 4 


| wh cs Gove ulcteſt dem af Surrender are 
thoſe at Diſcretion and Mercy, which are ſeldom 
; —— upon, unleſs a Town hath given unneceſ· 
ary trouble to the Beſiogers, by hol. 9 to the 
laſt Extremity ; and in ſuch caſe, if the Town. 
be af inconſſ ;derable Force, the juſtice of War re- 
quires that ſamo of them be executed by martial 
Law, to deter others from giving the like Trou- 
dle; and ſometimes (tho Tr ſome one Def- 
: perado (who has been active in the Defence) is im- 
medliately put to Death, to ſtrike a Terror into 
others who would attempt the like Practice; and 
4 352 45 = nes Aeon. upon wal ſurren+ 
wo enui9 


4 cer, an 


| Nations 0 e TING PEO Surrenderers 

in og they callic ;) and now tis reckon- 
6, after the firlt Heat, to do inju- 
Ge 5 ee ann 


138) 


This the common practice of — requires 


from us, and proceeds from that innate: Genexroſity 
and good Nature, which God has implanted in 
ouf Natubes;; and is patt ef chat Divine Law, 
by, Which he has commanded” us not to EXEOIME 
vengeance upon our Enemies. 

An inſtance of "this good Nature, we fd 10 
corded in the Seriprures; for When the King of 


Sj#iz had ſent an Army, into the King of Ifrael's | 


Country, and they had been \miraculonſly led by 
the Prophet. Elia, into the midſt of Samaria, 
the King of Iffruel was inclined to take vengearice 
on chin,” and wou'd' have ſmote them with the 


Sword; but the godly Prophet informed him bet- 


ter, chat twas againſt the Law of Nations, and 
contrary to Humanity, to ſmite even thoſe Ene- 


mies, who were taken Captive in Battle; much 


leſs thoſe who' now perceiy d their Error, and 
were ready to ſubmit to difcretion and mercy - 


ire, "he adviſes the King to that practice, ; 


"21.71 Which is fit to be imitated by Chri- 
ee, ſtians, To ſer Bread and Mater before 


. 22 fem, that they might ent and drink; and 


* 


— l : 7 IEF return 70 "their Maſter. . 14 2 Go p 5 750% 
The Romans are by all Hiſtorians, reckon'd': a 


brate and glorious People; and they always pra- 
is d this Humanity, towards theſe, who Were ei- 
ther captivated by them; or ſurrendred themielves 
to them. 2353 95150 007 719% 

The Fulifei had often rebelld eng hs” * 
thus wich ill Sueceſs, but at laſt were obliged to 
furrender. The People of Nome, were very much 
_ inclined to torment and execute them; but the 


be had, becauſ by ſuch 


oniy committed dam to the Power, bur the 
Honour of the _— 
217 IT 5 | | Pian 


2 ſort reſolvꝰ di that no'ſtich! Proceedings Mould 
rrendler; they had not 
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_ \Diadorus Siralus 1 that aſdatichs Army of 
the Athenians," had been overthtown by the & 
 cuſtans,! it was debated, what ſhould he dune witch 
the Priſoners. Some were for putting themiitb 
Death, but thoſe who underſiood the KRUsiaf 
War, and Practice of Humanity, ad viſed the don: 
trary, becauſe they had ſameudred themſelues and 


their Arms," truſting to the Clemencyi ot the Vi- 


ctors ; for ſay they, till be a bameful thing t de- 
ceiue them, with-the hopes of our. Humanity. Si quis 
ſe remittat onaæ gnatiæ alterius man poterit vorpo- 
raliter offendi. 4. H any one ſatrender to the H 
ſcretion of another, he is not to be:icorporally pu- 
niſhed. Et qui ita ſe committit cenſetut tacite 


actum quod fiat / gratia, atq; idem eſſe ſelſub⸗ 


mittat alterius volt: athtiz And ne, i ier 
Who thus: ſubmits, does make a taat Zbuch desc 
compact for mera; and tis all one, n jure fee, 3 
he had ſubmitted to his Will ant ga 


Pleaſure; and therefore tis utterly unlawful. chat 


ſuch ſhould be furcis ſuſpendi aut. ad triremes de 
portari, for Diſcretion implies arbitrium boni vixi. 
And, all Writers of the Lavs:of Wat do agre& 
that it does at: leaſt imply; the preſervation of 


Lie and tis the ſame/thiug whether a Man fub- 


mits: to Wiſdom, Diſcretion, or Mercy ;.ttheiwords 
are Sapientie, Moderatioui, Miſericirdiæ, —— bec 
omniaapid Ramunos idem dualen... dttt 
But to come nearet to the caſe af Subjects, u: 


belling 2 gainſt their. Sovereign; dr even in that 


caſe Faith, 15.70: be kept: with" Rebe lin xo ag Gratins 
ſays; their Caſe is agghdunted:-by the injuſtite 


Cauſe; and "wickedneſs f eee hat. thiie 


2 ce; deſerves to le grievouſiy puniſhes 13511 61 
5 8 quaſi cum deſertori-y; rede 

bus actum _ 2 lo Lt orb DET, 203 5 DFR. 
K | Treary 
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and Rabel, they. are; nat i le 
e for every Treaty and 
implies a Pramiſe, to preſerve 


— Vie fn : 
ice in the Gazette; 2 


- te no e ds of. udn ds intervene. | 


Ig burchoſe People being at laſt, totally ſubdu- 


abridg Mme Liberty of Roman Citizens, and 
a mark of Inſamy vas ſet upon them. ; 


And the reaſon of this is plain, for: Raith is — 
be aps wich. all ſorts of Enemies," Subjects as well as 
Foreigners; for ſides ſupremum rerum humana - 


rum vinculum, ſacra laus ſidei inter hoſtes. 7. e. 
ith is the cheif Bond of human Sseicey, and 


Faith is cred, even 


Tumults of Halland, nothing 
. Sts 


12 N — 
who ſtoed out, thought 1 
in Battle, than to 


Dt = 


And the Hiſtory % * a fair 
3 bow they: drive matters to themen 
| Es OW” extremity 


Bito ae the conſtant and daily) Prafice | 


pas, 


Againſt them, and bad 25:0 — 
e e , o char chen gur 
the Name of Dedititij, i. e, Surren- 


ed, ir Lives d, eee of imagi 
nary L bert . tho a Law was made; to 


among Enemies. 
Tis obſerved hy a L Duuch Hiko 
Sande: Lib. 1. rian, that in the beginning * the 


JJ 00 0 


— 


e 


enttemity with their Subjects; for the Swi having 


ſubmitted themſelves to the Government ofaForeigu | 


King, AntiochusEpiphanes, he was not content to rule 
them by their own” Laws, but endeavoured to 


overthrow their Religion and Conſtitution; upon 


which enſued'a dreadful civil War, and the Jews 
at laſt freed theiaſelves from the yoke of 8 Ty 
V 03} 19 ite FIR : Dd 

I will now. eder the hiſtories of our ow 
Country, which afford plentiful evidence, to prove 


the matter in hand; but I ſhall confine my ſelf 
to thoſe Inſtances which are within the: ANI: 


of many now Living. 

The aged Men of this Ringdom, do remem- 
| ber the dreadful civil Wars, in the-reiga of King 
Charles I. but during the courſe of that grand re- 
bellion, ſo much reſpe& and deference was had 


to the Law of Nations, and Law of Arms, thar 


no priſoners were executed on either ſide, during 
Kg whole ſeries of that Rebellion- We have an 
account, that Lilburn. was: tried at Oxford for 
High Treaſon, but that was on account. of his 
being taken aftually in Arms, on the field 
of Battle; and I do not remember "thik Cromwell 
during his whole Uſurpation, ever attempted to 
bring into judgment, any Perſon that ſurrender d. 
Tis true, that aſter the ſurrender at Colcheſter, he 
cauſed Sir n 1 and another 8 


Rebellion) thought himſelf obli- 
t to the Laws of War, and never. 


ged to. 


attempted' to bring any Rebel, chat ſubmitted,” 


or r ene before * of his Courts 2 ju- 
124 e; 


7 7 * 7 


he King himſelf, (the? be bad aha jultelt p pre- 
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were immediately ſentenc'd to Death, (I 
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dice; * hilly rnendes; a5 a Gull * 


tonement for their offence, and never 


the forfeiture of Life or Eſtate. And Hb ware 


is remarkable, in ſparing the lives of bis Subjects; 
for when at the Battle of Brentford, he had 8 
a ſignal advantage over his rebellious Subjects 
and General Ruth. was purſuing the advantage | 


by 
ſlaughter and deſtruction of the Rebels, the 


King Commanded him to forbear; Cedentes no- 


lei vetuit, Cives enim Civibus parcere æquum cenſehat. 


Upon which Rurh ſent him Word, that if he did 
not make: uſe of the preſent opportunity entirely 


to reduce the Rebels, they. would ring Bells, and 
male Bonefires in London, for a Vi iory, and the next 
Day would make Head- ge lend But the King 


having three ſeveral times repeated bis meſſage, 


- of allegiance, to ſpave the Blood of bis Sub- 
1 2 * General was abliged to forbear the 
= bus and the Event proved as he had fore- 


21 13 4 
Y % oF. 4 8 


"The. ſurrender of Lane tan tic t 
is an mftance, how far he thought 


LY Ring Hikew obliged to obſerve the Law of Arms; for 
not one Gentleman was put tb Death, on the 
Tore of that Reſiſtance; nay, I do not e 

ber, that in all Auland, any Man was offered to 


be tried, aſter King Wiliew had ſubdued them. 


And here it is not improper to mention the 


Conduct of King ner II. in freland. His Troops 
Had, it ſeems, ſeized 200 Gentlemen, as they 


were going to joyn the Innisbiling- Men, and t 


by Martial Law; 3 the Gentlemen made int, 


that they bad farrendered their Arms upbn publict 
fFuib, and that ſome Conditions were granted them, 


tho they were not able to make proof of — 
them 


N Terms of ſubmiſſion; 35 „ 


*. 


„ 


uſe of his Inter eſt with the King, to ſave the 


Mlaſter into Face; did lovingly adhere to him to 
his Death. But ſome Vears after, reſolving to re. 


mainder of his: Days; he was, 'as ſdon as he 
| Traitor to the Government; but he knowing * 
againſt the then Admiftrations in his plain . 5 


wrote a Letter to Queen Anne, not concealing 
; Ms paſt behaviour,” and: acquaintir 


| them. were executed, as may ae 5 the Cer- 
Ts: hereafter mentioned: * 


* into Frelaud and: France, and was efteemed a 


Braſs: Money in that Kingdom ; which he ye 
ſwaded that. unfortunate Prince to Coin, ack 


| ſerving that Nation from free Quarters of the 
Soldiers, whicli became very grievous to the Coun» 
try; and he plainly told the King, 5f thou doſt not 


4 1 his Lifeg a 1 my "Nas 


Im 


. Jumes had in his Court,” a-falchful Ser- 
en Bromfield, a Quaker, ho followed 


great Favcuritb te that: Prince,/ having; dene i 
conſiderable Service, being the Projector of * | 


agginft hid inclination; But however, he pre- 
vailed on him to do it, as the only Wend pre- 


comply, the K dem! in à little time will not be worth 
the Printe of Orange Conqueſt. This Bromfield made 


lives of his Subjects, and todd chem all the good 

2 he could: 4 prattice very commendable 
in any States⸗man) and having followed his 

turn to his Native Country, to ſpend the re- 


arrived committed Priſoner to Newgate, as a 


if to be free from any deſigns and intrig 


her with the 
crue reaſom \of nis return; to che * 
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fohowing Certificate, as à true a 
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46 


: © Government: 3- but am committed to the noi- 
ſome Priſon of Newgate. If thee haſt a mind 


13 draw thy: Chariot Wheels over thy Father's 
ve, thou way ſt put an End to this miſer- 
8 — Lie when hou wilt ; but if not, pray 


25 N me be 10 . this Ioathſome Priſon. 
3 2008 5 5 MILLE 


1 fl + Wi liam Bromfuld. 
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, . 3 Sh a of ber 
mimte 3 ſent him her Pardon; and under- 
ſtanding his Circumſtances were ſlender, ordered 


him a Bounty to ſupport his neceſſities: ever ſince 
which time, he has demeaned himſelf x peaceably, 
and inoffenſively, and lives now by his | induſ | 
having made ſome proficiency in Phyſick : But the 
gratitude of thoſe Fri Gentlemen who were ſerved 
dy his lotereft, (when he had the power of a Fa- 
vourite) deſerves to be remembred in this Place; 


for, they hearing of his unfortunate Commitment 


to Nen gate, did, (without any application) ſend the 


rgument, that 
_  thoſs,who make, A juſt uſe: of their power 08 
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85 the undernamed Gentlemen do cer- 
tify and acknowledge, that whereas 


a above. 200 0f us received Sentence of Death 
in or about the Lear 1688, contraty = 
a to the publick Eaith-gaven-us, and Conditions made = 
„ pith us in the Field, by about 2000 Jriſ then 


in Commiſſion; under the late King James; 

* on account of our taking up Arms, and 'endea- 
_ L youtingito make out way thro the Country, 0 
r joym the Proteſtants of Sligo or Fnnisbilin, in pr- 
F den:to: a in the OP Reyglution 3, that 


g one 


8 o 
S; ErStrtn VU 
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: | I} 2 mhomſoeger this Writing ſhall A's *u 3 _—_ 45 \ 
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oy one Dr. Bromfield, Gta 


© in London; who followed: the ſaid King James to 


* this Kingdom ; did appear for us, and did ſolli- 


© cite and procure. for us ſeveral Reprieves from 


© time to time (without any coſt, ſee, or reward 
_ © © that we know of). from his faid Majeſty, and fo 
was one means of ſaving all our ves. 


© Moreover, we hear and believes tit the aid 


5 Dr. 3 id did by his Intereſt, help, 


deliver 2 other Proteſtants, ow 


* Nokende and rapine of that time, and that he 
7 Was extremely ki and uſeful. to all that ap- 
© plied to him. AN which (as many of us as are 


© 3n this City, or can be met with on this occaſion) 
do certify and acknowledge, in behalf of our- 


< ſelves, and the reſt of our {aid Company, as wit- 


c { Helo our Hands: e Arg. 16. 19711. 
- Tho. F elm. 5 Tho. Sout hm ell. po 1 
* Ba Bernard, | | Tha. Prſonby. 41 1 2 41 3; 
. 
' Huh Lamton, Kobe. e. 70 3 
1 Brookes |. H. Ramm. | 
J. Graham. Wm. Southwell. 
Vm. G unn. Jom Blenor Hater, 25 
Nich. Chinnery eee 
ef n thcate d. 


n de wil pa c RS TE Kn 
| ot Scotland, 2 there we find a { n and. 


ſurrender of the Highlanders (in the, beginning. oh. 
the reign of K. William); to diſcretion, without any | 


other Terms or, Articles; yet no man was 


| wards, calfd in queſtion, on account of Rebellion: 


Tis true there was a great violence and outrage 
committed by 


of the Clan of Glencoe, in ſome ſort worſe, than 
1 Maſſacre of Herod ; * there was a great 


Slaughter 


the Soldiers on the chief famuly | 


"_ 1 r 3 as 


= 9 


3 va = children, mit- 


teck in cold blood at mid 84 0 and many driven 


te periſh in the Snow z bu Laibe ache bs dif- 
elimed by the Jovervinan,: and the Perpetrators 
eli chat vil had in the uttoſt dete ſtation- 
There vat fore: refiſtance here in England, a 


little after the Revolution, by the revolt and 


putto death aſter his ſubmiſſion. or ſurrender to 
General Bina, who-told'them-the- King was a 


but: that honourable General plainly told him, that 
it m4 wers put te death, who furrender?diupon 


bapes off ivy © dy ah chem 170 himſelf, he muſk 


"—_ up his:C 

L :might enlarge. pb ike hiftories of e 
bouring Ningdeoms, and ſhew that in auce, the 
Rebels of the-Cevenns, and thoſe: of Gatulonia in 


| Spain, were never- brought before a- Court of 37 


ſtice on account} of their beivg in Arms; but I 
muſt not diſmiſs this Subject, * acquaint 
the Reader what is uſually underſtood by the 
ſeveral terms of furrenders. , 
Ai ſutronder to be made Prifoner if Wi 
life ſaued; the priſoner keeps his arins and bag- 
13 but is tr opel to wear his ſword, till 


me 572 nne 7 8 
* rer — difcretion loſes his arms and 
be but che laſf is, ö 
1 dem deniedto- be reſtoled. Fo Ivy © 
e Hneurs are thoſe Terme which are allt 
| V Hoourable ca- 
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Wutinn of Dupbarios's regiment ; bur no man was 


! ,, np. PR 


merciful King It muſt he confeſ d, that K. Mi- 
Law wasinblingd! to have puniſhed ſome oßthem, 


implies 


\upon his Humble re- 
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the liberty of wearing a keine) elf e ea 
ſaort of ſaft cenduſt, to protełt chem from the in 
ſolence of the Comtry' through which they - 
'This':Law: of War, which extends ner 
thoſe: that furrender, is founded on the gre en 
Reaſon; for if the Victor ſhould znſuft an 
nie over thoſe that ſurrender themſeves, 92 
happen, that others inſtructed by their example 
will deſperately hold out to 5 laſt — 
rather than commit themſelves to the power Cf 
a mercileſs enemy; and: all Victors ſhould d 


r 


der, "that tho the glory of Aras be great inthe 
conqueſt. of enemies, yet to-ſhew' mtroy, Andres, 
 and:moderation, and to affwage arid: 5 — anget 

wee is not Fele er "but —_—_ 
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- of beit rule af Folicy to pur See e 
commotions by the eaſieſt 2 erſtleſt method, 
and therefore iti the beg — R 
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